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EDITOR'S
LETTER

I am delighted to introduce to you
Property Law UK a monthly legal
publication which I have subscribed to for
many years. Gary Webber and his co-
editors have provided a superb resource
for residential conveyancers, commercial
property lawyers, and property litigators.

In the past I would welcome an email
from Gary with each monthly publication
along with an extensive library of articles
and previous cases which was easily
accessible. 

I am honoured that Gary has been willing
to allow me to take on this new role and I
am delighted that a number of guest
editors have been willing to continue
their work, and there are a number of
new guest editors that will be working to
bring to you details of cases and changes
to practice and procedure. 

As well as producing resources for busy
professionals we will be able to highlight
training opportunities from guest editors
and from my own company IQ Legal
Training Limited. To that end, any
subscribers will be invited to attend two
free 60 minute training webinars each
year in which I will examine key issues
relevant to residential conveyancers and
commercial property lawyers.

A subscription will also enable access to
a forum to discuss and explore topics.

Having spent over 18 years delivering
training courses and webinars on a
myriad of different topics and subjects, I
am looking forward to a new venture
hopefully delivering content to the same
high standards Gary and his colleagues
provided over the years.

Best wishes and compliments of the
season,

Ian Quayle, Managing Editor
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Managing Editor: Ian Quayle

About: Training Consultant, Chief
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A REVIEW
OF 2021

To provide a flavour of the sorts of things that
Property Law UK will explore, here is a brief
summary of some important cases and
developments in property law.



C O - O W N E R S H I P



E D I T E D  B Y  I A N  Q U A Y L E ,  T R A I N I N G  C O N S U L T A N T ,  C H I E F
E X E C U T I V E  O F  I Q  L E G A L  T R A I N I N G  L I M I T E D  

T h i s  a r t i c l e  w i l l  e x p l o r e  t w o  r e c e n t
c a s e s  w h i c h  h i g h l i g h t  s o m e  o f  t h e
c o m m o n l y  e n c o u n t e r e d  p r o b l e m s .
T h e  f i r s t  o f  w h i c h  i s  R a l p h  v  R a l p h
[ 2 0 2 1 ]  E W C A  C i v  1 1 0 6 ,  a n d
R o w l a n d  v .  B l a d e s  [ 2 0 2 1 ]  E W H C
2 9 2 8  ( C h ) .
 

T h e  L a n d  R e g i s t r y  T R 1  f o r m  B o x  1 1
( t h e  r e l e v a n t  b o x  a t  t h e  t i m e  o f  t h e
p u r c h a s e )  w e r e  t o  h o l d  t h e
p r o p e r t y  o n  t r u s t  f o r  t h e m s e l v e s  a s
t e n a n t s  i n  c o m m o n  i n  e q u a l  s h a r e s
( h o l d i n g  t h e  b e n e f i c i a l  i n t e r e s t  i n
e q u a l  s h a r e s ) .  

T h e  C o u r t  o f  A p p e a l  c o n s i d e r e d
w h e t h e r  t h e  T R 1  i n  q u e s t i o n ,  n o t
b e i n g  e x e c u t e d  b y  D a v i d  a n d  D e a n
a s  t r a n s f e r e e s  a s  w e l l  a s  b y  t h e
t r a n s f e r o r ,  c o m p l i e d  w i t h  s 5 3 ( 1 ) ( b )
L a w  o f  P r o p e r t y  A c t  1 9 2 5 ,  a n d
w h e t h e r  t h e  d e c i s i o n  i n  T a y l o r  v
T a y l o r  [ 2 0 1 7 ]  E W H C  1 0 8 0  ( C h )  t h a t
t h e  T R 1  w a s  u n i m p e a c h a b l e  w a s
c o r r e c t ,  T h e  l a t t e r  p o i n t  w a s  n o t
b u t  t h e  p o i n t  w a s  n o t  a r g u e d  b y  t h e
p a r t i e s  i n  t h e  c a s e  a n d  s o  t h e  C o u r t
a s s u m e d  t h a t  t h e  T R 1  a m o u n t e d  t o
a  v a l i d l y  e x e c u t e d  d e c l a r a t i o n  o f
t r u s t .  

A t  t r i a l ,  D e a n  b r o u g h t  a  c l a i m  f o r  a

Dealing with
co-owners

Case Notes

Ralph v Ralph

I n  t h i s  c a s e  D a v i d  a n d  D e a n  R a l p h
( f a t h e r  a n d  s o n )  c o n t r a c t e d  t o
p u r c h a s e  a  p r o p e r t y .  D a v i d  ( t h e
f a t h e r )  c o u l d  n o t  o b t a i n  a  m o r t g a g e
b u t  D e a n  c o u l d  a n d  s o  j o i n e d  i n  t h e
p u r c h a s e  a n d  b e c a m e  p a r t y  t o  t h e
m o r t g a g e .   
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M o r r i s  J  f o u n d  i n  f a v o u r  o f  D a v i d
w h i l s t  a c c e p t i n g  t h a t  t h e r e  c o u l d
b e  r e c t i f i c a t i o n  o f  t h e  t r a n s f e r  t o
d e l e t e  t h e  X  i n  t h e  t i c k e d  b o x  o n
t h e  b a s i s  t h a t  t h e r e  w a s  n o
c o m m o n  i n t e n t i o n  o f  s o l e
o w n e r s h i p  b y  D a v i d  b u t  r e l y i n g
o n  S t a c k  v  D o w d e n  a n d  J o n e s  v
K e r n o t t  D a v i d  w a s  t h e  s o l e
b e n e f i c i a l  o w n e r .  E m p h a s i s  w a s
p l a c e d  o n  t h e  f a c t  t h a t  D e a n  h a d
n e i t h e r  c o n t r i b u t e d  d i r e c t l y  t o
t h e  p u r c h a s e  p r i c e  n o r  m a d e  a n y
i n s t a l m e n t  p a y m e n t s .
O n  t h e  s e c o n d  a p p e a l  

T h e  d e c i s i o n  w a s  r e a c h e d  b e c a u s e
t h e r e  w a s  n o  a g r e e m e n t  a s  t o  t h e
b e n e f i c i a l  o w n e r s h i p  b e t w e e n
D a v i d  a n d  D e a n  a n d  b e t w e e n  t h e m
a s  i n d i v i d u a l s  a n d  t h e  s o l i c i t o r  w h o
a c t e d  f o r  t h e m  b o t h .  T h e  p o s i t i o n
w a s  n o t  h e l p e d  b y  t h e  f a c t  t h e  T R 1
w a s  e x e c u t e d  b y  t h e  s e l l e r s

T h e r e  w a s  e v i d e n c e  t h a t  D a v i d
i n t e n d e d  t h e  p r o p e r t y  t o  b e  f o r  t h e
b e n e f i t  o f  h i s  f a m i l y  b u t  t h e
p o s i t i o n  w a s  n o t  c l e a r ,  a n d  D e a n
h a d  o t h e r  y o u n g e r  s i b l i n g s .  

T h e  c a s e  w a s  s u b j e c t  t o  t w o
a p p e a l s :

1 .

2 .

d e c l a r a t i o n  t h a t  h e  w a s  a  5 0 %
b e n e f i c i a l  o w n e r  o f  t h e  p r o p e r t y
a n d  a n  o r d e r  f o r  s a l e  u n d e r
T O L T A T A .

T h e  t r i a l  j u d g e  d e c i d e d  t h a t  t h e r e
h a d  b e e n  n o  a g r e e m e n t  r e a c h e d  a t
a l l  o n  t h e  b e n e f i c i a l  o w n e r s h i p ,
t h a t  t h e r e  w a s  a  m i s t a k e  i n
c o m p l e t i n g  t h e  T R 1  a s  t h e  w r o n g
b o x  h a d  b e e n  t i c k e d  w h i c h  c o u l d  b e
r e c t i f i e d  b y  d e l e t i o n  a n d  t h a t  a s  a
c o n s e q u e n c e  w a s  h e l d  b e n e f i c i a l l y
f o r  D a v i d  ( t h e  f a t h e r ) .  

M a k e  s u r e  t h e  r i g h t  b o x e s  a r e
t i c k e d  w h e n  d e a l i n g  w i t h  B o x  1 0
o f  T R 1  ( n o w  B o x  1 1 )  
E n s u r e  t h e r e  i s  e v i d e n c e  o f
c o m m o n  i n t e n t i o n  j u s t  i n  c a s e
t h e  d o c u m e n t a t i o n  i s  u n c l e a r .
C o n s i d e r  u s i n g  L a n d  R e g i s t r y
F o r m  J O
M a k e  s u r e  b u y e r  c l i e n t s
u n d e r s t a n d  t h e  c o n t e n t s  o f  t h e
T R 1  
M a k e  s u r e  b u y e r  c o - o w n e r s  s i g n
t h e  t r a n s f e r  a s  e v i d e n c e  o f  t h e i r
i n t e n t i o n  w i t h  r e g a r d  t o  t h e
b e n e f i c i a l  i n t e r e s t .

F o r  r e c t i f i c a t i o n  t o  b e  o r d e r e d
t h e r e  h a d  t o  b e  s o m e  o u t w a r d
e x p r e s s i o n  o f  a c c o r d  b e t w e e n  t h e
p a r t i e s  h a v i n g  c o m m o n  i n t e n t i o n
t h a t  w a s  n o t  r e f l e c t e d  i n  t h e
c o n t r a c t  s e e  J o s c e l y n e  v  N i s s e n
[ 1 9 7 0 ]  2 Q B  8 6 .

I n  t h i s  c a s e  t h e r e  w a s  n o  a c c o r d  a s
t o  h o w  t h e  b e n e f i c i a l  i n t e r e s t  i n  t h e
p r o p e r t y  w o u l d  b e  d i v i d e d  a n d
t h e r e f o r e  t h e r e  w a s  n o  e x p r e s s  o r
i m p l i e d  a g r e e m e n t  t h a t  t h e  t i c k e d
b o x  w o u l d  n o t  b e  t i c k e d .  I t
f o l l o w e d  t h a t  t h e  p a r t i e s  h a d  n o t
a c t u a l l y  a g r e e d  a n y t h i n g  n o r  t h a t
t h e y  h a d  t h e  s a m e  i n t e n t i o n .

T h e  d e c i s i o n  o f  t h e  C o u r t  o f  A p p e a l
p e r m i t t e d  D e a n  t o  h a v e  a  5 0 %  s h a r e
i n  t h e  b e n e f i c i a l  i n t e r e s t .  H i s  o n l y
c o n s i d e r a t i o n  f o r  t h a t  w a s  b e i n g
t e c h n i c a l l y  l i a b l e  f o r  t h e  p a y m e n t s
t o  t h e  m o r t g a g e e .  

F o r  c o m m o n  i n t e n t i o n  t o  e n a b l e
r e c t i f i c a t i o n  o f  a  d o c u m e n t  t h e r e
n e e d s  t o  b e  e v i d e n c e  o f  a  g e n u i n e
a c t u a l  c o m m o n  i n t e n t i o n  t h a t  e a c h
p a r r y  a p p r e c i a t e s  t h e  o t h e r  h a s
w h i c h  i s  n o t  r e f l e c t e d  i n  t h e
d o c u m e n t .  

T h e  l e s s o n s  f o r  c o n v e y a n c e r s  a r e :

Decision
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A n o t h e r  i n t e r e s t i n g  c a s e  f o r
c o n v e y a n c e r s  w a s  a l s o  h e a r d  t h i s
y e a r :  R o w l a n d  v .  B l a d e s  [ 2 0 2 1 ]
E W H C  2 9 2 8  ( C h ) .

I n  t h i s  c a s e  t h e  p a r t i e s  h a d
c o m m e n c e d  a  r e l a t i o n s h i p  i n  2 0 0 6
a n d  a l r e a d y  o w n e d  t h e i r  o w n
h o m e s .  I n  e a r l y  2 0 0 9 ,  t h e  p a r t i e s
p u r c h a s e d  T a d m a r t o n  H o u s e  w i t h
t h e  i n t e n t i o n  t o  s p e n d  t h e i r  f r e e
t i m e  t o g e t h e r  ( P e r  D r  R o w l a n d ) ,  a n d
a t  w e e k e n d s  a n d  h o l i d a y s ,  s h a r e
w i t h  f a m i l y  a n d  f r i e n d s ,  a n d  t o  l i v e
i n  w h e n  t h e y  r e t i r e d .

H H J  J a r m o n  Q C  h e l d  t h a t  f o r  t h e
p u r p o s e  o f  t h i s  j u d g m e n t ,  t h e r e  w a s
n o  m a t e r i a l  d i f f e r e n c e  b e t w e e n  t h e
d e s c r i p t i o n s  f o r  p u r c h a s e  g i v e n  b y
e a c h  p a r t y .  T h e  p r o p e r t y  w a s
p u r c h a s e d  f o r  j u s t  o v e r  £ 1 . 5  m i l l i o n .
T h e  p u r c h a s e  m o n i e s  a n d
a s s o c i a t e d  c o s t s  w e r e  s u p p l i e d  b y
D r  R o w l a n d  b u t  t h e  p r o p e r t y  w a s
r e g i s t e r e d  i n  t h e  n a m e s  o f  b o t h
p a r t i e s .  

L a t e r  i n  2 0 0 9 ,  M s  B  d i s c o v e r e d  t h a t
D r  R  h a d  f o r m e d  a  r e l a t i o n s h i p  w i t h
a n o t h e r  p e r s o n .  S h e  t o l d  D r  R  s h e
d i d  n o t  w a n t  h i m  t o  t a k e  h i s  n e w
p a r t n e r  t o  T a d m a r t o n  H o u s e .  D r  R
a g r e e d  n o t  t o  d o  s o .  M s  B  s p e n t
m o s t  w e e k e n d s  a t  t h e  p r o p e r t y
d u r i n g  t h e  p e r i o d .  

I n  O c t o b e r  2 0 1 5 ,  D r  R ' s  n e w
r e l a t i o n s h i p  b r o k e  d o w n  a n d
t h e r e a f t e r  t h e r e  w a s  n o t h i n g  t o
s t o p  h i m  s p e n d i n g  t i m e  a t  t h e
p r o p e r t y .  H o w e v e r ,  h e  c h o s e  n o t  t o
d o  s o  a f t e r  t h i s  t i m e .  

T h e  c o u r t  a t  f i r s t  i n s t a n c e  h a d
o r d e r e d  t h a t  t h e  p r o p e r t y  s h o u l d  b e  

s o l d  a n d  t h e  n e t  s a l e  p r o c e e d s  b e
d i v i d e d  e q u a l l y  b e t w e e n  t h e
p a r t i e s .

T h i s  w a s  n o t  c h a l l e n g e d  o n  a p p e a l .
T h e  c o u r t  h a d  a l s o  f o u n d  t h a t  M s  B
h a d  e x c l u d e d  D r  R  f r o m  t h e
p r o p e r t y ,  b u t  o n l y  f o r  t h r e e  d a y s
p e r  w e e k  o v e r  w e e k e n d s  i n  a  p e r i o d
f r o m  0 1  N o v e m b e r  2 0 0 9  t o  3 1
O c t o b e r  2 0 1 5 .  T h i s  w a s  s i m i l a r l y  n o t
c h a l l e n g e d  o n  a p p e a l .  

T h e r e  w a s  a n  a r g u m e n t  t h a t  D r  R
w a s  e n t i t l e d  t o  r e n t  f o r  t h e  p e r i o d s
o f  t i m e  h e  w a s  e x c l u d e d  f r o m  t h e
p r o p e r t y  d e s c r i b e d  a s  a
m a g n i f i c e n t  w e e k e n d  r e t r e a t .
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o f  t h e  p a r t i e s  c o n t r i b u t i o n s  a n d
t h e i r  w i s h e s  w i t h  r e g a r d  t o  t h e
b e n e f i c i a l  i n t e r e s t
W a r n  c l i e n t s  w h o  a r e
r e l i n q u i s h i n g  t h e i r  e n t i t l e m e n t  t o
t h e  b e n e f i c i a l  i n t e r e s t  
E n s u r e  a  d e e d  o f  t r u s t  d e a l s  w i t h
t h e  d e t e r m i n a t i o n  o f  t h e  t r u s t  
K e e p  d e t a i l e d  r e c o r d s  o f
i n s t r u c t i o n s  r e c e i v e d  a n d  a d v i c e
g i v e n

T h e  l e s s o n s  t o  b e  l e a r n e d  h e r e  a r e :

"There was an
argument that Dr
R was entitled to
rent for the
periods of time he
was excluded
from the
property."



U s e  c o - o w n e r s h i p  q u e s t i o n n a i r e s
t o  e s t a b l i s h  e v i d e n c e  o f
c o n t r i b u t i o n s  a n d  i n t e n t i o n s  w i t h
r e g a r d  t o  b e n e f i c i a l  i n t e r e s t s .  

E n s u r e  c l i e n t s  a r e  a w a r e  o f  t h e
c h o i c e s  a v a i l a b l e  w i t h  r e g a r d  t o
b e n e f i c i a l  i n t e r e s t

C o m p l e t e  t h e  T R 1  c a r e f u l l y
h i g h l i g h t  h o w  B o x  1 0  h a s  b e e n
c o m p l e t e d  a n d  w h y ,  a n d  e n s u r e
c l i e n t ’ s  s i g n  t h e  t r a n s f e r

D o  n o t  s h i r k  a w a y  f r o m  t h e  “ w h a t
i f ? "  q u e s t i o n  w h e r e  o n e  c l i e n t  i s
b e i n g  e x t r e m e l y  g e n e r o u s  (  o r
f o o l i s h ! )  i n  g i f t i n g  p a r t  o f  t h e
b e n e f i c i a l  i n t e r e s t  t o  t h e i r  c o -
o w n e r

A s s u m e  n o t h i n g  a n d  e n s u r e  y o u
g i v e  c l i e n t s  a d v i c e  a n d  c h o i c e

A d v i s e  a b o u t  t h e  n e e d  f o r
c l i e n t s  t o  r e v i e w  t h e i r  p o s i t i o n
w i t h  r e g a r d  t o  c o - o w n e r s h i p  i f
c i r c u m s t a n c e s  c h a n g e .  F o r
e x a m p l e  t h e y  n e e d  t o  b e  a w a r e
t h a t  a  j o i n t  t e n a n c y  c a n  b e
u n i l a t e r a l l y  s e v e r e d  

R e c o r d  t h e  a d v i c e  t h a t  y o u  g i v e

T h e  c a s e s  a r e  i n t e r e s t i n g  i n  t h a t
t h e y  h i g h l i g h t  s o m e  c r i t i c a l  i s s u e s
f o r  c o n v e y a n c e r s  t o  b e  a w a r e  o f :

"Ensure clients
are aware of
the choices
available with
regard to title"

10: CO-OWNERSHIP
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T h i s  i s  a  p o t e n t i a l l y  w o r r y i n g  c a s e
a s  t h e  C o u r t  h e l d  t h a t  a  S e t t l e m e n t
A g r e e m e n t ,  w h i c h  i n c o r p o r a t e d  a n
e x p e r t  d e t e r m i n a t i o n  p r o v i s i o n ,
a m o u n t e d  t o  a  b o u n d a r y  a g r e e m e n t
a n d  t h e  t r i a l  j u d g e  M u r r a y  J  w e n t
o n  t o  s a y  t h a t  t h a t  S e t t l e m e n t
A g r e e m e n t  ( a n d  t h e r e f o r e  t h e
b o u n d a r y  a g r e e m e n t )  d o e s  n o t  b i n d  

s u c c e s s o r s  i n  t i t l e  a n d  h a s  n o
p r o p r i e t a r y  e f f e c t  b i n d i n g  t h i r d
p a r t i e s . . .  

T h e  f i n d i n g  t h a t  a  b o u n d a r y
a g r e e m e n t  i s  p e r s o n a l  t o  t h e
c o n t r a c t i n g  p a r t i e s  w o u l d  m e a n
t h a t  a n y  b o u n d a r y  d i s p u t e  w h i c h
w a s  r e s o l v e d  b y  w a y  o f  a  b o u n d a r y
a g r e e m e n t  ( e i t h e r  f o u n d  t o  e x i s t  b y
t h e  C o u r t ,  o r  f o r m e d  a s  a
c o m p r o m i s e )  c o u l d  b e  r e - o p e n e d
o n c e  o n e  p a r t y  t o  t h a t  b o u n d a r y
a g r e e m e n t  s e l l s  t h e i r  p r o p e r t y .  

I n  t h i s  c a s e ,  t w o  n e i g h b o u r s  f e l l  o u t
o v e r  a  b o u n d a r y ,  t h e n  m e d i a t e d ,
a n d  c a m e  t o  a  s e t t l e m e n t
a g r e e m e n t .  T h e  s e t t l e m e n t
a g r e e m e n t  w a s  t h a t  t h e  m e d i a t o r
w o u l d  s e l e c t  a  l a n d  s u r v e y o r  w h o
w o u l d  d e t e r m i n e  t h e  b o u n d a r y
p o s i t i o n .  B o t h  O w n e r s  w o u l d  b e
b o u n d  b y  t h i s  d e t e r m i n a t i o n ;  

N e i g h b o u r  t w o  w a s  d i s s a t i s f i e d  w i t h
t h e  s u r v e y o r ’ s  d e t e r m i n a t i o n  a n d
 

Case Notes

In the case of
Gibson v New
[2021] EWHC 1811
(QB), a boundary
agreement
between
landowners is not
binding on
subsequent
owners.

11: BOUNDARY ISSUES



W h e r e  a  d e t e r m i n e d  b o u n d a r y
a p p l i c a t i o n  i s  o p p o s e d  t h e  L a n d
R e g i s t r y  w i l l  r e f e r  t h e  m a t t e r  t o  t h e
F i r s t  T i e r  T r i b u n a l  a n d  e i t h e r  t h e
a p p l i c a n t  o r  t h e  p a r t y  o p p o s i n g  t h e
a p p l i c a t i o n  m i g h t  b e  l i a b l e  f o r  t h e
c o s t s  o f  t h e  o t h e r .  
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H i s  j u s t i f i c a t i o n  f o r  t h i s  w a s  t h e
I n c o n s i s t e n t  B o u n d a r y  P o i n t  i n
N e i l s o n  v  P o o l e .  H e r e  t h e  t r i a l
j u d g e  M u r r a y  J  d e c i d e d  t h a t  t h i s
t y p e  o f  b o u n d a r y  a g r e e m e n t  h a d  n o
p r o p r i e t a r y  c h a r a c t e r  u n t i l  a d v e r s e
p o s s e s s i o n  h a s  m o v e d  t h e  l e g a l
b o u n d a r y .  

O l d e r  c a s e s  s u c h  a s  N e i l s o n  v
P o o l e  a n d  J o y c e  v  R i g o l l i  c o n f i r m
b o u n d a r y  a g r e e m e n t s  m a y  b e
t r e a t e d  a s  p r o p r i e t a r y .  T h e
s t a t e m e n t s  m a d e  o b i t e r  i n
H a y c o c k s  v  N e v i l l e  c o n f i r m e d
p r e v i o u s  c a s e s .  

T h e  d e c i s i o n  i n  G i b s o n  v  N e w  r u n s
c o n t r a r y  t o  w h a t  w a s  t h o u g h t  t o  b e
s e t t l e d  l a w .

T h e  u n c e r t a i n t y  g e n e r a t e d  b y
G i b s o n  v  N e w  m i g h t  l e a d  t o  p a r t i e s
a n d  t h e i r  l e g a l  a d v i s o r s  t o  m a k e
d e t e r m i n e d  b o u n d a r y  a p p l i c a t i o n s
t o  t h e  L a n d  R e g i s t r y .  

I n  r e s i d e n t i a l  t r a n s a c t i o n s  c h e c k
w h e t h e r  b o u n d a r y  s e n s i t i v i t y  i s
a n  i s s u e  
I f  b o u n d a r y  s e n s i t i v i t y  i s  a n
i s s u e  e n s u r e  c l i e n t ’ s  h a v e
r e a l i s t i c  e x p e c t a t i o n s  a n d
a p p r e c i a t e  t h e  p r o b l e m s  i n
l o c a t i n g  a  l e g a l  b o u n d a r y .
A  d e t e r m i n e d  b o u n d a r y
a p p l i c a t i o n  t o  t h e  L a n d  R e g i s t r y
i s  a  m e a n s  o f  i d e n t i f y i n g  a n d
r e c o r d i n g  a  l e g a l  b o u n d a r y  b u t
r e q u i r e s  t h e  c o n s e n t  o f
n e i g h b o u r i n g  l a n d o w n e r s  a n d  a
L a n d  R e g i s t r y  c o m p l i a n t  p l a n
n e e d s  t o  b e  s u b m i t t e d  w i t h  t h e
a p p l i c a t i o n .   
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T h i s  c a s e  r e l a t e d  t o  a n  a r e a  o f
o p e n  l a n d  b e h i n d  R o y  D o w s e ’ s
p r o p e r t y  m e a s u r i n g  a b o u t  t w o
a c r e s .  D o w s e  c l a i m e d  t o  h a v e  b e e n
i n  p o s s e s s i o n  o f  t h e  l a n d  f o r  w e l l
o v e r  1 0  y e a r s  b y  u s i n g  i t  f o r  g r a z i n g
l i v e s t o c k ,  s t o r i n g  m a t e r i a l s  a n d
k e e p i n g  a  c a r a v a n .  B e f o r e  t h e
U p p e r  T r i b u n a l  ( L a n d s  C h a m b e r ) ,
c o u n s e l  f o r  t h e  a p p l i c a n t  a c c e p t e d

t h a t  “ a d j a c e n t  t o ”  i n  c o n d i t i o n  3
m e a n s  “ h a v i n g  a  b o u n d a r y  w i t h ” ,
n o t  m e r e l y  b e i n g  i n  c l o s e  p r o x i m i t y
t o ,  b u t  a r g u e d  t h a t  t h e  t h i r d
c o n d i t i o n  w a s  n o t  l i m i t e d  t o
b o u n d a r y  d i s p u t e s .

T h e  t r i a l  j u d g e  d e c i d e d  i n  r e a d i n g
c o n d i t i o n s  ( a ) ,  ( b )  a n d  ( c )  o f  p a r a . 5
o f  S c h e d u l e  6  o f  t h e  L a n d
R e g i s t r a t i o n  A c t  2 0 0 2  t o g e t h e r ,  i t  i s
c l e a r  t h a t  t h e  e x c e p t i o n  i s  t o  t h e
e f f e c t  t h a t  t h e  a p p l i c a n t  w a s
j u s t i f i e d  i n  b e l i e v i n g  t h a t  t h e  t r u e
p o s i t i o n  o f  t h e  b o u n d a r y  w a s  w h e r e
h e  b e l i e v e d  i t  t o  b e .  

T h e  e x c e p t i o n  i s  n e c e s s a r i l y  t o  d o
w i t h  t h e  p o s i t i o n  o f  t h e  b o u n d a r y ,
a n d  n o t  s i m p l y  g i v i n g  e f f e c t  t o  a
r e a s o n a b l e  b e l i e f  o f  t h e  a p p l i c a n t
a s  t o  o w n e r s h i p ,  o t h e r w i s e
c o n d i t i o n s  ( a )  a n d  ( b )  w o u l d  b e
o t i o s e .

I t  w o u l d  b e  b i z a r r e  t h a t  p a r l i a m e n t
s h o u l d  i n t e n d  t o  a l l o w  t h e

LAND DISPUTES - 
Dowse v City of
Bradford Metropolitan
District Council [2020]
UKUT 0202 (LC)
 

Case Notes

Adverse possession can cause
problems for residential
conveyancers and commercial
property lawyers.



p r o p r i e t o r  t o  b e  d i s p o s s e s s e d
a f t e r  o n l y  1 0  y e a r s ,  w i t h o u t
w a r n i n g ,  i f  p a r t  o f  t h e  d i s p u t e d
l a n d  a d j o i n e d  t h e  a p p l i c a n t ’ s  l a n d
b u t  n o t  i f  i t  d i d  n o t ,  a n d  n o t  i n  a
c a s e  w h e r e  t h e  b o u n d a r y  h a d
b e e n  f i x e d ,  e v e n  i f  t h e  c l a i m  t o
a d v e r s e  p o s s e s s i o n  h a d  n o t h i n g  t o
d o  w i t h  t h e  g e n e r a l  b o u n d a r y
b e t w e e n  t h e  a p p l i c a n t ’ s  l a n d  a n d
t h e  d i s p u t e d  l a n d .

“ T h e  c l a i m  t o  a d v e r s e  p o s s e s s i o n
o f  t h e  g r e a t e r  p a r t  o f  d i s p u t e d
l a n d  t h a t  d o e s  n o t  a d j o i n  t h e
b o u n d a r y  c a n  h a v e  n o t h i n g  t o  d o
w i t h  t h e  p o s i t i o n  o f  t h e  b o u n d a r y
b e t w e e n  t h e  t w o  p a r c e l s . ”

T h e  c a s e  r e v e a l s  t h e  t h i r d
e x c e p t i o n  i s  a  m u c h  n a r r o w e r
e x c e p t i o n  t h a n  h a s  p r e v i o u s l y
b e e n  t h o u g h t .  I n  m o s t  c a s e s  a
c l a i m  w i l l  o n l y  s u c c e e d  i f  t h e
d i s p u t e d  l a n d  i s  o n  t h e  a p p l i c a n t ’ s
s i d e  o f  t h e  d i v i d i n g  f e n c e  a n d  t h e
l e g a l  o w n e r s h i p  o f  t h e  a r e a  i s  
 q u e s t i o n a b l e  b y  v i r t u e  o f  t h e
g e n e r a l  b o u n d a r i e s  r u l e .  T h e
D o w s e  c a s e  c l a r i f i e s  t h e  s c o p e  o f
t h e  e x c e p t i o n  a n d  w i l l  
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E n s u r e  a  b u y e r  c l i e n t  i n s p e c t s
t h e  t a r g e t  p r o p e r t y  t o  a s c e r t a i n
t h a t  t h e  t i t l e  p l a n  ,  a g e n t s
p a r t i c u l a r s  o f  s a l e ,  s u r v e y  o r
v a l u a t i o n  a r e  c o n s i s t e n t  w i t h
e a c h  o t h e r  a n d  w h a t  i s  s e e n
d u r i n g  i n s p e c t i o n
W h e r e  a  b o u n d a r y  d i s p u t e
r e l a t e s  t o  o r  i n v o l v e s  a  c l a i m  f o r
a d v e r s e  p o s s e s s i o n  c a u t i o n
s h o u l d  b e  e x e r c i s e d  w h e r e  i t  i s
l i k e l y  t h a t  t h e  p o t e n t i a l  a d v e r s e
p o s s e s s o r  w i l l  r e l y  o n  t h e
n e i g h b o u r  e n c r o a c h m e n t  g r o u n d .
C a n  t h e  a d v e r s e  p o s s e s s o r
c o n t e n d  t h a t  h e / s h e  h a d  a
r e a s o n a b l e  b e l i e f  t h a t  t h e  l a n d
b e l o n g e d  t o  h i m / h e r
R e m i n d  l a n d o w n e r s  t o  k e e p  t h e i r
a d d r e s s e s  f o r  s e r v i c e  a t  t h e
L a n d  R e g i s t r y  u p  t o  d a t e  s o  t h a t
t h e y  a r e  a w a r e  o f  a n  a d v e r s e
p o s s e s s i o n  c l a i m  a n d  a d v i s e
t h e m  o f  t h e  i m p o r t a n c e  t o  r e a c t
s w i f t l y  i f  a n  a d v e r s e  p o s s e s s i o n
c l a i m  i s  m a d e .   

u n d o u b t e d l y  r e s u l t  i n  a  r e d u c t i o n
o f  t o  p u r l o i n  a  n e i g h b o u r ’ s  l a n d .
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T h e  i s s u e  o f  w h a t  i s  a  c h a t t e l  a n d
w h a t  i s  a  f i t t i n g  i s  a n  i n t e r e s t i n g
a c a d e m i c  i s s u e  w h i c h  c a n  a l s o
a m o u n t  t o  a  p r a c t i c a l  p r o b l e m  i n
r e s i d e n t i a l  c o n v e y a n c i n g .  

T h e  c o u r t  p r o v i d e d  a  u s e f u l  

A n  i t e m  w i l l  b e  t r e a t e d  a s  b e i n g

t h e  d e g r e e  o f  a n n e x a t i o n  i s
s u c h  t h a t  t h e  s t r u c t u r e  i s
p e r m a n e n t l y  f i x e d  t o  t h e  l a n d
a n d  c a n  o n l y  b e  r e m o v e d  b y  a
p r o c e s s  o f  d e m o l i t i o n
t h e  p u r p o s e  o f  s u c h
a n n e x a t i o n  m u s t  b e  t h a t  i t
s h o u l d  f o r m  p a r t  o f  t h e  l a n d

A n  i t e m  w i l l  b e  t r e a t e d  a s  a
c h a t t e l  i f  i t  s i t s  o n  t h e  l a n d  b u t
i s  o t h e r w i s e  u n a t t a c h e d ,  u n l e s s
t h e r e  i s  o b j e c t i v e  e v i d e n c e  t h a t
i t  w a s  i n t e n d e d  t o  f o r m  p a r t  o f
t h e  l a n d

W h e r e  t h e  i t e m  i s  a n n e x e d  t o  t h e
l a n d  b u t  p o t e n t i a l l y  r e m o v a b l e ,  

r e s t a t e m e n t  o f  t h e  o b v i o u s :

p a r t  o f  t h e  l a n d  i f  t h e  f o l l o w i n g
c o n d i t i o n s  a r e  m e t :

a .

b .

A n d  r e m e m b e r :

A NEW CASE
DEALING WITH
SOME OLD
LAW

Case Notes

The case of The Royal Parks Ltd
and others v Bluebird Boats Ltd
[2021] EWHC 2278 (TCC).
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T h e  t e s t  a s  t o  t h e  d e g r e e  a n d
p u r p o s e  o f  s u c h  a n n e x a t i o n  i s  a n
o b j e c t i v e  o n e ;  i t  i s  n o t
d e t e r m i n e d  b y  t h e  s u b j e c t i v e
i n t e n t i o n  o f  t h e  p a r t i e s  o r  a n y
c o n t r a c t u a l  a r r a n g e m e n t s
b e t w e e n  t h e m

T h e  m a i n  s t e e l w o r k  a n d  t i m b e r

T h e  C o u r t  h e l d  t h a t  t h e  B o a t h o u s e
w a s  a  f i x t u r e  a n d  h e n c e  p a r t  o f  t h e
l a n d .

T h e  d e c i s i o n  w a s  b a s e d  o n  e x p e r t
e v i d e n c e  w a s  t o  t h e  e f f e c t  t h a t  t h e
s u p e r s t r u c t u r e  c o u l d  b e
d i s a s s e m b l e d  a n d  r e m o v e d  b y
w o r k s  o f  m e d i u m  c o m p l e x i t y  t a k i n g
a b o u t  f o u r  w e e k s  a n d  t h e  s l a b
c o u l d  o n l y  b e  r e m o v e d  b y
d e s t r o y i n g  i t .  

I t  w a s  a g r e e d  b y  t h e  p a r t i e s ’
e x p e r t s  t h a t  9 0 %  o f  t h e  m a i n
s t r u c t u r a l  s t e e l  f r a m e  c o u l d  b e
r e m o v e d  a n d  r e - u s e d  i n  a n o t h e r
l o c a t i o n  b u t  t h e  t h r e a d e d  r o d s  a n d
b o l t s  f i x i n g  t h e  s t e e l  c o l u m n s  t o
t h e  c o n c r e t e  f l o o r  s l a b  w o u l d  n o t
b e  c a p a b l e  o f  r e m o v a l  a n d  w o u l d
h a v e  t o  b e  c u t  o f f  a t  t h e  b a s e .  9 0 %
o f  t h e  w i n d o w s  a n d  e x t e r n a l  d o o r s
c o u l d  b e  r e m o v e d  a n d  u s e d
e l s e w h e r e .  

I n  a d d i t i o n  t h e  f o l l o w i n g  f a c t s  w e r e
i m p o r t a n t :

 

"The Court held
that the
Boathouse was a
fixture and hence
part of the land."

i t  w i l l  b e  t r e a t e d  a s  b e i n g  p a r t  o f
t h e  l a n d  i f  t h e  p u r p o s e  f o r  w h i c h
i t  w a s  a n n e x e d  w a s  t h e
p e r m a n e n t  a n d  s u b s t a n t i a l
i m p r o v e m e n t  o f  t h e  l a n d ;  b u t  i t
w i l l  b e  t r e a t e d  a s  a  c h a t t e l  i f  t h e
p u r p o s e  f o r  w h i c h  i t  w a s  a n n e x e d
w a s  t e m p o r a r y  o r  f o r  t h e  m o r e
c o m p l e t e  e n j o y m e n t  a n d  u s e  o f  i t
a s  a  c h a t t e l .
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r o o f  s t r u c t u r e  c o u l d  b e  c a p a b l e
o f  r e l o c a t i o n .

T h e  m e m b r a n e  r o o f  c o v e r i n g
w o u l d  b e  d e s t r o y e d .  
I n t e r n a l  t i m b e r  f r a m e w o r k  c o u l d
b e  r e u s e d  b u t  n o t  t h e  a s s o c i a t e d
p l a s t e r b o a r d  w a l l s  a n d  c e i l i n g s .
T h e  s a n i t a r y  w a r e  a n d  k i t c h e n
c a b i n e t s  c o u l d  b e  r e u s e d .  
B e t w e e n  7 5  a n d  9 0 %  o f  t h e
t i m b e r  c l a d d i n g  c o u l d  b e  r e -
u s e d .

T h e  B o a t h o u s e  c o n s i s t e d  o f  b o t h
t h e  s l a b  a n d  t h e  s u p e r s t r u c t u r e
o n  h e r  a n a l y s i s ,  t h e  B o a t h o u s e
w a s  p e r m a n e n t l y  f i x e d  t o  t h e
l a n d
E v e n  i f  t h e  s u p e r s t r u c t u r e  c o u l d  

T h e  t r i a l  j u d g e  p r o v i d e d  f o u r
r e a s o n s  f o r  c o n c l u d i n g  t h a t  t h e
B o a t h o u s e  w a s  a  f i x t u r e ,  n o t  a
c h a t t e l :

b e  t r e a t e d  s e p a r a t e l y  f r o m  t h e
s l a b  ( a s  t h e  C o u r t  o f  A p p e a l  h a d
d o n e  w h e n  c o n s i d e r i n g  a  s h e d
o n  a  c o n c r e t e  b a s e  i n  W e b b  v
F r a n k  B e v i s ) ,  i t s  r e m o v a l  a n d  r e -
u s e  w o u l d  a m o u n t  t o  t h e  s a l v a g e
o f  p a r t s ,  n o t  t h e  r e i n s t a t e m e n t  o f
t h e  w h o l e .  

T h e  p u r p o s e  f o r  w h i c h  t h e
B o a t h o u s e  w a s  c o n s t r u c t e d  w a s
t h e  p e r m a n e n t  a n d  s u b s t a n t i a l
i m p r o v e m e n t  o f  l a n d  b y  t h e
S e r p e n t i n e .  T h i s  w a s  s u p p o r t e d
b y  t h e  f a c t  t h a t  t h e  e r e c t i o n  o f
t h e  B o a t h o u s e  w a s  t h e  p r i c e  f o r
t h e  g r a n t  o f  t h e  c o n c e s s i o n .
A n y  s u b j e c t i v e  i n t e n t i o n  t h a t
B l u e b i r d  h a d  t o  e r e c t  a  b u i l d i n g
t h a t  c o u l d  e a s i l y  b e  d i s m a n t l e d
a n d  r e m o v e d  w a s  n o t
d e t e r m i n a t i v e  ( a n d  t h e  J u d g e  d i d
n o t  a c c e p t  t h a t  t h e  e v i d e n c e
e s t a b l i s h e d  t h a t  t h e r e  h a d  b e e n
s u c h  a n  i n t e n t i o n ) .
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I N T E R P R E T I N G
C O M M E R C I A L  L E A S E S








E D I T E D  B Y  I A N  Q U A Y L E ,  T R A I N I N G  C O N S U L T A N T ,  C H I E F
E X E C U T I V E  O F  I Q  L E G A L  T R A I N I N G  L I M I T E D  

T h e r e  h a s  b e e n  s o m e  r e c e n t  c a s e
l a w  c o n c e r n i n g  h o w  l e a s e s  s h o u l d
b e  i n t e r p r e t e d .  Y o u  w i l l  r e c a l l  t h e
c a s e  o f   A r n o l d  v  B r i t t o n  [ 2 0 1 5 ]
U K S C  3 6  w h i c h  i n v o l v e d  t h e
i n t e r p r e t a t i o n  o f  a  s e r v i c e  c h a r g e
p r o v i s i o n  i n  s o m e  l e a s e s  o f  h o l i d a y
c h a l e t  p l o t s  i n  a  c a r a v a n  p a r k  i n
S o u t h  W a l e s .  T h e  r e l e v a n t  p r o v i s i o n  
 

w a s  a s  f o l l o w s :

“ T o  p a y  t o  t h e  l e s s o r s  w i t h o u t  a n y
d e d u c t i o n  i n  a d d i t i o n  t o  t h e  s a i d
r e n t  a  p r o p o r t i o n a t e  p a r t  o f  t h e
e x p e n s e s  a n d  o u t g o i n g s  i n c u r r e d
b y  t h e  l e s s o r s  i n  t h e  r e p a i r
m a i n t e n a n c e  r e n e w a l  a n d  t h e
p r o v i s i o n  o f  s e r v i c e s  h e r e a f t e r  s e t
o u t  t h e  y e a r l y  s u m  o f  £ 9 0  a n d  V A T
( i f  a n y )  f o r  t h e  f i r s t  t h r e e  y e a r s  o f
t h e  t e r m  h e r e b y  g r a n t e d  i n c r e a s i n g
t h e r e a f t e r  b y  t e n  p o u n d s  p e r
h u n d r e d  f o r  e v e r y  s u b s e q u e n t  t h r e e
y e a r  p e r i o d  o r  p a r t  t h e r e o f . ”

T h e  e f f e c t  o f  t h i s  c l a u s e  l i t e r a l l y
a p p l i e d  w a s  t h a t  t h e  i n i t i a l  s e r v i c e
c h a r g e  o f  £ 9 0  p e r  a n n u m  w o u l d  b e
i n c r e a s e d  o n  a  c o m p o u n d  b a s i s  b y
1 0 %  e v e r y  3  y e a r s .  T h e  a c t u a l  e f f e c t
o f  t h i s  w a s  t h a t ,  b y  2 0 1 5 ,  t h e
s e r v i c e  c h a r g e  w a s  £ 2 , 5 0 0  a n d  b y
t h e  t e r m  d a t e  i n  t h e  l e a s e s ,  i n  2 0 7 2 ,
t h e  s u m  p a y a b l e  a n n u a l l y  w o u l d  b e
£ 5 5 0 , 0 0 0 .  N o n e  o f  t h e s e  s u m s  o f
c o u r s e  b o r e  a n y  r e l a t i o n  t o  t h e  

Case Notes

Monsolar IQ
Limited v
Woden Park
Ltd [2021]
EWCA Civ 961
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F i r s t l y  h e  c o n f i r m e d  t h e
i m p o r t a n c e  o f  p a y i n g  c l o s e
a t t e n t i o n  t o  t h e  w o r d s  a c t u a l l y
u s e d  b y  t h e  p a r t i e s  t o  t h e
c o n t r a c t
C o m m e r c i a l  c o m m o n  s e n s e
s h o u l d  n o t  b e  i n v o k e d  t o
u n d e r v a l u e  t h e  i m p o r t a n c e  o f
t h e  l a n g u a g e  o f  t h e  p r o v i s i o n
w h i c h  i s  t o  b e  c o n s t r u e d .  U n l i k e
c o m m e r c i a l  c o m m o n  s e n s e  a n d
t h e  s u r r o u n d i n g  c i r c u m s t a n c e s ,
t h e  p a r t i e s  h a v e  c o n t r o l  o v e r  t h e
l a n g u a g e  t h e y  u s e  i n  a  c o n t r a c t
T h e  c o u r t  s h o u l d  n o t  e m b a r k  o n

s u m s  a c t u a l l y  e x p e n d e d  b y  t h e
l a n d l o r d  i n  t h e  u p k e e p  o f  t h e
c a r a v a n  p a r k .  

T h e  S u p r e m e  C o u r t  a c c e p t e d  t h a t
u s e  o f  t h e  l i t e r a l  m e a n i n g  o f  t h e
c l a u s e  p r o d u c e d  “ u n a t t r a c t i v e ,
i n d e e d  a l a r m i n g ”  r e s u l t s ,
“ u n a t t r a c t i v e  c o n s e q u e n c e s ”  a n d  a
“ h i g h l y  u n s a t i s f a c t o r y  o u t c o m e ” .
T h e  t e n a n t s  s u b m i t t e d  t h a t  t h e
s e r v i c e  c h a r g e  c l a u s e  r e q u i r e d  t h e
l e s s e e  t o  p a y  a  f a i r  p r o p o r t i o n  o f
t h e  l e s s o r ' s  c o s t s  o f  p r o v i d i n g  t h e
s e r v i c e s ,  s u b j e c t  t o  a  m a x i m u m ,
w h i c h  i s  £ 9 0  i n  t h e  f i r s t  y e a r  o f  t h e
t e r m ,  a n d  i n c r e a s e s  e v e r y  y e a r  b y
1 0 %  o n  a  c o m p o u n d  b a s i s .  I n  o t h e r
w o r d s ,  t h e y  a r g u e d  t h a t ,  i n  e f f e c t ,
t h e  w o r d s  “ u p  t o ”  s h o u l d  b e  r e a d
i n t o  t h e  c l a u s e  s e t  o u t  i n  p a r a  7
a b o v e ,  b e t w e e n  t h e  w o r d s  “ t h e
p r o v i s i o n  o f  s e r v i c e s  h e r e a f t e r  s e t
o u t ”  a n d  “ t h e  y e a r l y  s u m  o f  £ 9 0 ” .

T h e  S u p r e m e  C o u r t  d i d  n o t  a c c e p t
t h e  t e n a n t ’ s  a r g u m e n t s  a s  w e r e
c o n t r a r y  t o  L o r d  N e u b e r g e r
c o n s i d e r e d  t o  b e  t h e  “ t h e  n a t u r a l
m e a n i n g ”  o f  t h e  w o r d s  u s e d  a n d
i n v o l v e d  i n s e r t i n g  w o r d s  w h i c h
w e r e n ’ t  t h e r e .

L o r d  N e u b e r g e r  p r o v i d e d  s o m e
u s e f u l  g u i d a n c e :  

a n  e x e r c i s e  o f  l o o k i n g  f o r  o r
c o n s t r u c t i n g  a m b i g u i t y  o r  d r a f t i n g
i n f e l i c i t i e s  i n  o r d e r  t o  a l l o w  i t  t o
a p p l y  c o m m e r c i a l  c o m m o n  s e n s e
a n d  d e p a r t  f r o m  t h e  n a t u r a l
m e a n i n g  o f  t h e  w o r d s  u s e d .

C o m m e r c i a l  c o m m o n  s e n s e
c o u l d  n o t  b e  i n v o k e d
r e t r o s p e c t i v e l y .  T h e  m e r e  f a c t
t h a t  a  c o n t r a c t u a l  a r r a n g e m e n t ,
i f  i n t e r p r e t e d  a c c o r d i n g  t o  i t s
n a t u r a l  l a n g u a g e ,  h a s  w o r k e d
o u t  b a d l y ,  o r  e v e n  d i s a s t r o u s l y ,
f o r  o n e  o f  t h e  p a r t i e s  i s  n o t  a
r e a s o n  f o r  d e p a r t i n g  f r o m  t h e
n a t u r a l  l a n g u a g e
A  c o u r t  s h o u l d  b e  v e r y  s l o w  t o
r e j e c t  t h e  n a t u r a l  m e a n i n g  o f  a
p r o v i s i o n  a s  c o r r e c t  s i m p l y
b e c a u s e  i t  a p p e a r s  t o  b e  a  v e r y
i m p r u d e n t  t e r m  f o r  o n e  o f  t h e
p a r t i e s  t o  h a v e  a g r e e d ,  e v e n
i g n o r i n g  t h e  b e n e f i t  o f  w i s d o m
o f  h i n d s i g h t

T h e  r e c e n t  c a s e  o f  M o n s o l a r  I Q  L t d
v  W o d e n  P a r k  L t d  [ 2 0 2 1 ]  E W C A  C i v
9 6 1 ;  [ 2 0 2 1 ]  E G L R  3 5 ,  c o n c e r n e d  a
c l e a r  m i s t a k e  i n  a  r e n t  r e v i e w
f o r m u l a ,  w h i c h  w a s  n o t  i t s e l f
l i n g u i s t i c a l l y  o r  m a t h e m a t i c a l l y
n o n s e n s i c a l ,  b u t  w o u l d  h a v e  h a d  a n
a b s u r d  a n d  i r r a t i o n a l  e f f e c t  o n  t h e
f u t u r e  r e n t  d u r i n g  t h e  t e r m .  

T h e  l e a s e  i n  M o n s o l a r  r e l a t e d  t o  a
w i n d  f a r m .  S u c h  l e a s e s  n o r m a l l y
i n c l u d e d  r e n t  r e v i e w  p r o v i s i o n s  t h a t
i n c r e a s e d  t h e  r e n t  a n n u a l l y  b y
r e f e r e n c e  t o  t h e  r e t a i l  p r i c e  i n d e x .  

R a t h e r  t h a n  i n c r e a s i n g  t h e  p a s s i n g
r e n t  b y  t h e  a m o u n t  o f  a n y  i n f l a t i o n
s i n c e  t h e  l a s t  i n c r e a s e ,  o r
i n c r e a s i n g  t h e  s t a r t i n g  r e n t  b y  t h e
t o t a l  a m o u n t  o f  i n f l a t i o n  s i n c e  t h e
s t a r t  o f  t h e  l e a s e ,  t h e  c l a u s e  i n  t h i s
l e a s e  a p p l i e d  t h e  t o t a l  a m o u n t  o f
i n f l a t i o n  s i n c e  t h e  s t a r t  o f  t h e  l e a s e
a t  e a c h  a n n u a l  r e v i e w .  T h e  
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c o n s e q u e n c e  o f  t h i s  w o u l d  l e a d  t o
a b s u r d  r e n t s  a t   t h e  e n d  o f  t h e  t e r m
a s  i t  w o u l d  p o t e n t i a l l y  m e a n  t h a t
t h e  r e n t  c o u l d  s t i l l  i n c r e a s e  i n  a n y
y e a r ,  e v e n  i f  i n f l a t i o n  t u r n e d
n e g a t i v e  i n  l a t e r  y e a r s  o f  t h e  t e r m ,
a n d  w o u l d  m e a n  t h a t  t h e  r e n t s
t o w a r d s  t h e  e n d  o f  t h e  t e r m  w o u l d
b e  d i f f e r e n t  f o r  t h e  s a m e  o v e r a l l
a m o u n t  o f  i n f l a t i o n ,  d e p e n d i n g  o n
w h e t h e r  m o r e  o f  t h a t  i n f l a t i o n  h a d
o c c u r r e d  e a r l y  o r  l a t e  i n  t h e  t e r m .

T h e  C o u r t  o f  A p p e a l  e x p l a i n e d
h a r k i n g  b a c k  t o  t h e  c a s e  o f
C h a r t b r o o k  v  P e r s i m m o n  [ 2 0 0 9 ]  1
A C  1 1 0 1  t h a t  i n  i n t e r p r e t i n g  w o r d i n g
, i t  i s  n o t  s u f f i c i e n t  t h a t  t h e  p o s s i b l e
r e s u l t s  o f  a p p l y i n g  t h e  l i t e r a l
w o r d i n g  o f  a  p r o v i s i o n  s h o u l d  “ l a c k
c o m m e r c i a l  c o m m o n  s e n s e ” ,  o r  t h a t
i t  w o u l d  b e  i m p r u d e n t  f o r  a n y o n e  t o
a g r e e  t o  s u c h  a  p r o v i s i o n .  O n l y  i f
t h e  p r o v i s i o n  p r o d u c e d  r e s u l t s  t h a t
w e r e  “ i r r a t i o n a l ,  a r b i t r a r y ,
n o n s e n s i c a l  o r  a b s u r d ”  c o u l d  i t s
l i t e r a l  m e a n i n g  b e  d e p a r t e d  f r o m .  

I n  M o n s o l a r  t h e  c o u r t  a s s e r t e d  t h a t
t h e r e  m i g h t  b e  a  “ f i n e  d i v i d i n g  l i n e ”
b e t w e e n  a  c a s e  w h e r e  t h e  o u t c o m e
a p p e a r s  “ c o m m e r c i a l l y  u n a t t r a c t i v e
a n d  e v e n  u n r e a s o n a b l e ”  a n d  o n e
w h i c h  a p p e a r s  “ n o n s e n s i c a l  o r
a b s u r d ” .  A p p l y i n g  t h i s  t o  t h e  r e n t
r e v i e w  p r o v i s i o n  g i v e n  t h e  e f f e c t s
o f  t h e  f o r m u l a  o n  t h e  f u t u r e  r e n t  i n
M o n s o l a r ,  t h e  C o u r t  o f  A p p e a l  h e l d
t h a t  i t  w a s  “ a b o u t  a s  p l a i n  a  c a s e  o f
s u c h  a  m i s t a k e  a s  o n e  c o u l d  f i n d ” .  

A  f u r t h e r  r e q u i r e m e n t  f r o m
C h a r t b r o o k  i s  t h a t  i t  m u s t  a l s o  b e
“ c l e a r ”  w h a t  t h e  p a r t i e s  a c t u a l l y
i n t e n d e d .  I f  i t  i s  c l e a r  t h a t  a
m i s t a k e  h a s  b e e n  m a d e ,  b u t  n o t
w h a t  t h e  p a r t i e s  a c t u a l l y  i n t e n d e d ,
t h e n  t h e  l i t e r a l  w o r d i n g  m u s t  s t i l l
b e  a p p l i e d .  

"Only if the
provision produced
results that were
“irrational, arbitrary,
nonsensical or
absurd” could its
literal meaning be
departed from"
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I n  M o n s o l a r  t h e r e  w e r e  t w o
p o s s i b l e  w a y s  t o  c o r r e c t  t h e
c l a u s e .  I t  c o u l d  b e  c o r r e c t e d  s o
t h a t  i t  a p p l i e d  o n l y  o n e  y e a r ’ s
i n f l a t i o n  t o  t h e  r e n t  f i x e d  a t  t h e
l a s t  r e v i e w ,  o r  s o  t h a t  i t  a p p l i e d
t h e  t o t a l  a m o u n t  o f  i n f l a t i o n  f r o m
t h e  s t a r t  o f  t h e  l e a s e  u p  t o  t h e
r e v i e w  d a t e  t o  t h e  o r i g i n a l
s t a r t i n g  r e n t .  H o w e v e r ,  t h e  C o u r t
o f  A p p e a l  a c c e p t e d  t h a t ,  b e c a u s e
t h e  c l a u s e  w a s  n o t  a n  u p w a r d s -
o n l y  r e v i e w  c l a u s e ,  t h e s e  t w o
c o r r e c t i o n s  w o u l d  i n  f a c t  p r o d u c e
i d e n t i c a l  r e n t s .  

I t  w a s  c l e a r  w h a t  t h e  p a r t i e s
i n t e n d e d ,  e v e n  t h o u g h  t h a t
i n t e n t i o n  c o u l d  b e  e x p r e s s e d  i n
t w o  d i f f e r e n t  w a y s .   

M o n s o l a r  m a k e s  i t  c l e a r  w h a t  t h e
a c t u a l  i n t e n t i o n  o f  t h e  p a r t i e s
w a s ,  t h e n ,  a s  L o r d  H o f f m a n n

P
r
a
c
ti
c
e
 P

o
in

ts

W h e n  d r a f t i n g  c o m m e r c i a l
l e a s e s  t a k e  c a r e  t o  e n s u r e  i f  a
c l a u s e  i s  c o m p l e x  t h e r e  i s
e v i d e n c e  o f  w h a t  t h e  p a r t i e s
i n t e n d e d .  F o r  e x a m p l e  i f  d r a f t i n g
a  c o m p l i c a t e d  f o r m u l a  o r
c a l c u l a t i o n  p r o v i d e  a  w o r k e d
e x a m p l e
E n s u r e  w h e n  d r a f t i n g  o r  a d v i s i n g
o n  c o m m e r c i a l  p r o p e r t y
d o c u m e n t s  t h a t  c l i e n t ’ s  s e e  t h e
d o c u m e n t  ( t h e  l e a s e )  a n d  t h a t
t h e y  a r e  p r o v i d e d  w i t h  a n
e x p l a n a t i o n  o f  t h e  t e r m s .
T r y  t o  k e e p  d r a f t i n g  a s  s i m p l e  a s
p o s s i b l e

o b s e r v e d  i n  C h a r t b r o o k ,  t h e r e  i s
n o  “ l i m i t  t o  t h e  a m o u n t  o f  
r e d  i n k ”  w h i c h  t h e  c o u r t  c a n  u s e
t o  c o r r e c t  t h e i r  m i s t a k e  i n
e x p r e s s i n g  t h e i r  i n t e n t i o n .  
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E D I T E D  B Y  I A N  Q U A Y L E ,  T R A I N I N G  C O N S U L T A N T ,  C H I E F
E X E C U T I V E  O F  I Q  L E G A L  T R A I N I N G  L I M I T E D  

G i v e n  t h e  d i f f i c u l t  e c o n o m i c
c i r c u m s t a n c e s  i n c e n t i v e s  f o r
t e n a n t s  a r e  b e i n g  o f f e r e d  a n d  t h e r e
h a s  b e e n  a  r e s u r g e n c e  i n  i n t e r e s t  i n
t u r n o v e r  l e a s e s .  

T h e  u s e  o f  t u r n o v e r  r e n t s  i s  s a i d  t o
b e  a  m o d e l  w h i c h  e n c o u r a g e s
g r e a t e r  r i s k  s h a r i n g  a n d  a  s t r o n g e r  

R e l i a n c e  o n  d a t a  s h a r i n g  a n d
t r u s t  b e t w e e n  l a n d l o r d s  a n d
t e n a n t s .  
T h e  a v a i l a b i l i t y  o f  C V A s  f o r
t e n a n t s  t o  e s c a p e  l i a b i l i t y  w h e r e
a  t r a d i t i o n a l  l e a s e  m e a n s  t h e
t e n a n t s  t r a d i n g  p o s i t i o n
b e c o m e s  u n t e n a b l e  a p p l y  t o
t u r n o v e r  l e a s e s  a s  w e l l  e n a b l i n g
t e n a n t s  t o  e s c a p e  o n e r o u s
p r o v i s i o n s
R e c e n t l y  t h e  t e m p o r a r y
l e g i s l a t i v e  c h a n g e s  w h i c h  h a v e
r e s u l t e d  i n  l i m i t a t i o n s  i n  t h e
l a n d l o r d s ’  r i g h t s  t o  e n f o r c e

p a r t n e r s h i p  b e t w e e n  l a n d l o r d  a n d
r e t a i l e r .  T h e r e  a r e  p r o b l e m s  w i t h
t u r n o v e r  l e a s e s :

T u r n o v e r  l e a s e s  a r e  n o t  u n c o m m o n
f o r  e x a m p l e  i n  m i n i n g  l e a s e s  a n d
m o r e  r e c e n t l y ,  t h e y  h a v e  b e e n
a p p l i e d  t o  o t h e r  c o m m e r c i a l
l e t t i n g s ,  n o t a b l y  t o  l e t t i n g s  o f
s h o p s ,  h o t e l s  a n d  r e s t a u r a n t s  a n d
t h e y  h a v e  b e c o m e  i n c r e a s i n g l y  

Case Notes

A scamper
through
some key
issues 
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T U R N O V E R  L E A S E S  









p o p u l a r .

I n  t i m e s  o f  r e c e s s i o n ,  t u r n o v e r
r e n t s  a r e  m o r e  f a v o u r a b l e  t o
t e n a n t s  b e c a u s e  t h e  t e n a n t ’ s
l i a b i l i t y  t o  p a y  r e n t  i s  r e l a t e d  t o  i t s
a b i l i t y  t o  p a y  p r o m o t i n g  d i v i s i o n  o f
r i s k  a n d  f a i r n e s s .  
 
A p a r t  f r o m  t h e  p o t e n t i a l  f o r  t h e
i n c o r p o r a t i o n  o f  t u r n o v e r  r e n t
c l a u s e s  i n  n e w  l e a s e s ,  i t  c o n t i n u e s
t o  b e  s u r p r i s i n g  t h a t  i t  r e m a i n s
u n d e c i d e d  w h e t h e r  t h e  c o u r t  h a s
a n y  j u r i s d i c t i o n  t o  s e t  a  t u r n o v e r
r e n t  o n  a  l e a s e  r e n e w a l  u n d e r  t h e
L a n d l o r d  a n d  T e n a n t  A c t  1 9 5 4  P a r t
I I .  I t  i s  s i m p l y  s t a t e d  i n  “ W o o d f a l l
o n  L a n d l o r d  a n d  T e n a n t ”
( l o o s e l e a f ) ,  p a r a .  2 2 . 1 4 9 . 6 ,  t h a t :
“ I n  a p p r o p r i a t e  c i r c u m s t a n c e s ,  t h e
c o u r t  m a y  f i x  t h e  r e n t  b y  r e f e r e n c e
t o  a  p e r c e n t a g e  o f  t h e  t e n a n t ’ s
t u r n o v e r  o r  c o m m i s s i o n .  

T h e  c o u r t s  h a v e  f i x e d  r e n t s  i n  t h i s
m a n n e r  i n  t h e  c a s e  o f  l i f e s t o c k
m a r k e t s ,  b u t  i t  m a y  b e  t h a t  t h e
c o u r t  w o u l d  h a v e  s u c h  p o w e r  i n
r e l a t i o n  t o  r e t a i l  u n i t s  w h e r e  t h e r e
a r e  n o  c o m p a r a b l e s  …  o r  w h e r e  t h e
c u r r e n t  t e n a n c y  p r o v i d e s  f o r  r e n t  t o
b e  a s s e s s e d  o n  t h a t  b a s i s .  T h e r e  i s
a  p r o b l e m  a s  t o  h o w  t h e  p r o b l e m  o f
d i s r e g a r d i n g  t h e  t e n a n t ’ s  g o o d w i l l
c a n  b e  o v e r c o m e  i n  t h e s e
c i r c u m s t a n c e s . ”

I n  R e y n o l d s  a n d  C l a r k  “ R e n e w a l  o f
B u s i n e s s  T e n a n c i e s ”  ( 5 t h  e d . ) ,  t h e
a u t h o r s  s e t  o u t  a  v a l u a b l e  a n a l y s i s
o f  s e c t i o n s  3 4  a n d  3 5  o f  t h e  L T A
1 9 5 4 ,  a n d  d i s c u s s  t h e  a r g u m e n t s  f o r
a n d  a g a i n s t  t h e  c o u r t  h a v i n g
j u r i s d i c t i o n  t o  s e t  a  t u r n o v e r  r e n t ,
i n c l u d i n g  s u c h  c a s e  l a w  a s  e x i s t s .   

I f  a  t u r n o v e r  l e a s e  i s  b e i n g
c o n t e m p l a t e d  c o n s i d e r :

"In times of
recession,
turnover rents
are more
favourable to
tenants
because the
tenant’s liability
to pay rent is
related to its
ability to pay
promoting
division of risk
and fairness"
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1 .  T h e  d e f i n i t i o n  o f  p r o f i t  a n d  t h e
i n t e r r e l a t i o n s h i p  w i t h  t a x e s

T h e o r e t i c a l l y  i n  D e b e n h a m s  R e t a i l
P l c  v  S u n  A l l i a n c e  &  L o n d o n
I n s u r a n c e  C o  L t d  [ 2 0 0 5 ]  3  E . G . L . R .
3 4 ,  t h e  t e n a n t  h e l d  d e p a r t m e n t
s t o r e  p r e m i s e s  u n d e r  a  l e a s e
g r a n t e d  i n  1 9 7 1  f o r  a  t e r m  o f  9 9
y e a r s  f r o m  1 9 6 5 .  T h e  l e a s e
r e s e r v e d  a  b a s i c  r e n t  t o g e t h e r  w i t h
a n  a d d i t i o n a l  r e n t  c a l c u l a t e d  b y
r e f e r e n c e  t o  t h e  s t o r e ’ s  t u r n o v e r ,
d e f i n e d  a s  “ t h e  g r o s s  a m o u n t  o f  t h e
t o t a l  s a l e s ” .  T h e  C o u r t  o f  A p p e a l
h e l d  t h e  w o r d s  “ g r o s s  a m o u n t  o f
t o t a l  s a l e s ”  m e a n t  e v e r y t h i n g  t h a t
w a s  t a k e n  a t  t h e  t i l l ,  i n c l u d i n g  V A T ,
w i t h o u t  d e d u c t i o n .

2 .  T h e  p o s s i b i l i t y  o f  c h a n g i n g
p r o f i t  r a t e s

I f  t h e  p r i c e  o f  a  c o m m o d i t y  r i s e s  a t
a  f a s t e r  r a t e  t h a n  t h e  c o s t  o f  l i v i n g ,
p r e s s u r e  i s  l i k e l y  t o  d e v e l o p  o n
d e a l e r s  i n  t h a t  c o m m o d i t y  t o
r e d u c e  t h e i r  m a r g i n  o f  p r o f i t  o r  r a t e
o f  c o m m i s s i o n :  N a y l o r  v  U t t o x e t e r
U D C  ( 1 9 7 4 )  2 3 1  E . G .  6 1 9 ,  p e r
B r i g h t m a n  J .  A c c o r d i n g l y ,  t h e
t e n a n t  m a y  f i n d  t h a t  t h e  p r o p o r t i o n
o f  r e n t  t o  p r o f i t  i n c r e a s e s .
 
S i m i l a r  p r o b l e m s  a r i s e  w h e r e  p r o f i t
m a r g i n s  a r e  r e d u c e d .  

3 .  T h e  d e f i n i t i o n  o f  t u r n o v e r

I f  a c t i n g  f o r  t e n a n t s  t h e  d e f i n i t i o n
o f  t u r n o v e r  n e e d s  t o  b e  c a r e f u l l y
c o n s i d e r e d  u p o n  w h i c h  t h e  r e n t  i s
t o  b e  c a l c u l a t e d .  I t  s h o u l d  a s  f a r  a s
p o s s i b l e  b e  r e l a t e d  t o  t h e  a c t u a l
p r o f i t  m a d e  b y  t h e  t e n a n t .

F r o m  t h e  l a n d l o r d ’ s  p o i n t  o f  v i e w
t o o  c l o s e  a  r e l a t i o n s h i p  b e t w e e n
r e n t  a n d  p r o f i t  m e a n s  t h a t  t h e i r
i n c o m e  w i l l  d e p e n d  t o  a  l a r g e
e x t e n t  o n  t h e  e f f i c i e n c y  w i t h  w h i c h  

t h e  t e n a n t  c a r r i e s  o n  b u s i n e s s
r a t h e r  t h a n  o n  t h e  v a l u e  o f  t h e
d e m i s e d  p r o p e r t y .  

4 .  A  b a s i c  r e n t  s h o u l d  b e  r e s e r v e d

T h i s  p r o v i d e s  a  b a s e  f i g u r e  f o r  t h e
l a n d l o r d  s e t  i n  t h e  p a s t  a t  b e t w e e n
7 0  p e r  c e n t  a n d  9 0  p e r  c e n t  o f  t h e
o p e n  m a r k e t  r e n t a l .  A n  a l t e r n a t i v e
i s  t o  u s e  a  g u a r a n t e e d  m i n i m u m
w h i c h  i s  r e v i e w e d  a t  p e r i o d i c
i n t e r v a l s .

5 .  M i n i m u m  a n d  m a x i m u m  t u r n o v e r
f i g u r e

A  t e n a n t ’ s  a d v i s e r  s h o u l d  e n s u r e
t h a t  t h e r e  i s  a  m i n i m u m  t u r n o v e r
f i g u r e ,  w h i c h  i s  n o t  t o  b e  t a k e n  i n t o
a c c o u n t  i n  a s s e s s i n g  t h e  r e n t ,  a n d
p o s s i b l y  a  m a x i m u m  f i g u r e  a b o v e
w h i c h  t u r n o v e r  i s  i g n o r e d .

6 .  S a l e s

W h e r e  t h e  t e n a n t  i s  l i k e l y  t o  h a v e
s a l e s  o r  s p e c i a l  o f f e r s ,  t h e i r
a d v i s e r s  s h o u l d  a t t e m p t  t o  e n s u r e
t h a t  i t  i s  t h e  a m o u n t  t h e y  r e c e i v e
r a t h e r  t h a n  t h e  f u l l  r e t a i l  p r i c e
w h i c h  i s  t o  b e  i n c l u d e d  i n  t h e
c a l c u l a t i o n  o f  t u r n o v e r .

7 .  C r e d i t

W h e r e  t h e  t e n a n t ’ s  b u s i n e s s
i n c l u d e s  a  s u b s t a n t i a l  n u m b e r  o f
t r a n s a c t i o n s  i n  w h i c h  t h e y  g i v e
c r e d i t  t o  t h e i r  c u s t o m e r s  t h e
d r a f t s m a n  w i l l  h a v e  t o  c o n s i d e r
w h e t h e r  t h e  a m o u n t  o f  t h e
t r a n s a c t i o n  s h o u l d  b e  b r o u g h t  i n t o
a c c o u n t  a t  t h e  t i m e  o f  t h e
t r a n s a c t i o n  o r  a t  t h e  t i m e  o f
p a y m e n t ,  w h e t h e r  i n t e r e s t
p a y m e n t s  a r e  t o  b e  i n c l u d e d  i n  t h e
c a l c u l a t i o n  o f  t u r n o v e r  a n d  w h e t h e r
t h e  t e n a n t  i s  t o  h a v e  a n  a l l o w a n c e
f o r  b a d  d e b t s .
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8 .  V o u c h e r s ,  g i f t  c a r d s ,  t h e
i n t e r n e t  a n d  c l i c k  a n d  c o l l e c t

T h e  l a n d l o r d ’ s  a d v i s e r  s h o u l d
c o n s i d e r  t h e  i m p a c t  o f  s a l e s  o f
s t o r e  v o u c h e r s  a n d  g i f t  c a r d s .  T h e y
s h o u l d  c o n s i d e r  t h e  w a y  i n  w h i c h
t h e  r e t a i l e r  a c c o u n t s  f o r  p r o f i t s
r e s u l t i n g  f r o m  s h o p p e r s ’  a n d
t e n a n t ’ s  u s e  o f  t h e  i n t e r n e t .  
 O r d e r s  p l a c e d  r e m o t e l y  o n  t h e
i n t e r n e t  b u t  c o l l e c t e d  f r o m  t h e
s t o r e  s h o u l d  a l s o  b e  a t t r i b u t e d  t o
t h e  s t o r e  w h e r e  t h e  c o l l e c t i o n  i s
m a d e .
 
9 .  R e n t  R e v i e w

I f  t h e  l e a s e  i s  t o  i n c l u d e  r e n t
r e v i e w  p r o v i s i o n s ,  i t  h a s  b e e n
c o m m o n  t o  s e e  c l a u s e s  w h e r e  t h e
p a r t i e s  h a v e  p r o v i d e d  f o r  t h e  b a s e
r e n t  t o  b e  r e v i e w e d  t o  t h e  o p e n
m a r k e t  r e n t a l  l e v e l  d i s r e g a r d i n g
t h e  t u r n o v e r  p r o v i s i o n s .
 E q u a l l y ,  i n  t h e  h o s p i t a l i t y  a n d
l e i s u r e  s e c t o r s ,  a n d  f o r  u n i q u e
p r o p e r t i e s ,  a  p r o f i t s  m e t h o d  o f
v a l u a t i o n  i s  c o m m o n p l a c e  ( a n d
r e q u i r e s  c a r e f u l  t h o u g h t ) .  

1 0 .  A l i e n a t i o n

T h e  p a r t i e s  s h o u l d  a l s o  c o n s i d e r
w h e t h e r  t h e  p r o v i s i o n s  a s  t o
p a y m e n t  o f  a  t u r n o v e r  r e n t  a r e  t o
c o n t i n u e  i f  t h e  l e a s e  i s  a s s i g n e d  o r
a  s u b - l e t t i n g  t a k e s  p l a c e ,  o r  a r e  t o
b e  m a d e  p e r s o n a l  t o  t h e  o r i g i n a l
t e n a n t .
 I f  t h e  p r o v i s i o n s  a r e  t o  t e r m i n a t e ,
t h e  f u l l  m a r k e t  r e n t  s h o u l d  b e c o m e
p a y a b l e .
 
L i c e n c e  f e e s  o r  s u b - r e n t s  i s  t a k e n
i n t o  a c c o u n t  i n  t h e  c a l c u l a t i o n  o f
t h e  t e n a n t ’ s  t u r n o v e r .  

 

1 1 .  K e e p  O p e n  C o v e n a n t s

C o n s i d e r  i m p a c t  o f  t h e  H e a l t h
P r o t e c t i o n  ( C o r o n a v i r u s
R e s t r i c t i o n s )  ( E n g l a n d )  R e g u l a t i o n s
2 0 2 0  a n d  t h e  H e a l t h  P r o t e c t i o n
( C o r o n a v i r u s  R e s t r i c t i o n s )  ( W a l e s )
R e g u l a t i o n s  2 0 2 0  e n f o r c i n g  t h e
l o c k d o w n  w h i c h  h a s  f o r c e d
t h o u s a n d s  o f  b u s i n e s s e s  t o  c l o s e .  
 S u b j e c t  t o  t h e  n e e d  f o r  p a r t i e s  t o
c o n s i d e r  t h e  i n c o r p o r a t i o n  o f
p a n d e m i c  s p e c i f i c  d r a f t i n g ,  a
l a n d l o r d ’ s  a d v i s e r  w i l l  g e n e r a l l y
w i s h  t o  c o u p l e  a  t u r n o v e r  r e n t
c l a u s e  w i t h  a  t e n a n t ’ s  c o v e n a n t  t o
k e e p  o p e n  t o  a t t e m p t  t o  e n s u r e
t h a t  t h e  d e m i s e d  p r o p e r t y  i s  k e p t
o p e n  a n d  t r a d i n g .  C l e a r l y ,  i f  t h e
d e m i s e d  p r o p e r t y  c e a s e s  t o  b e
u s e d  f o r  t r a d i n g ,  t h e  l a n d l o r d ’ s
i n c o m e  w i l l  d r o p  o r  p o s s i b l y  c e a s e .

I n  a d d i t i o n  t o  t h e  i m p a c t  o f
g o v e r n m e n t  r e g u l a t i o n ,  t h e  t e n a n t
s h o u l d  e n s u r e  t h a t  t h e  c l a u s e
e x c l u d e s  c i r c u m s t a n c e s  w h e r e  t h e
s t o r e  i s ,  f o r  e x a m p l e ,  c l o s e d  f o r
r e p a i r s ,  r e f i t t i n g  o r  a s  a  r e s u l t  o f
d a m a g e  c a u s e d  b y  i n s u r e d  r i s k s .  
 T h e  l a n d l o r d  m a y  w i s h  t o  i n c l u d e  a
t e r m  f o r  t h e  r e n t  t o  r e v e r t  t o  t h e
o p e n  m a r k e t  r e n t a l  l e v e l  i f  t h e
c l o s u r e  i s  i n  e x c e s s  o f  a  c e r t a i n
p e r i o d .

1 2 .  A c c o u n t i n g  M a c h i n e r y

I f  a  B a s e  R e n t  i s  p a y a b l e ,  t h e n  t h e
l e a s e  w i l l  p r o v i d e  t h a t  t h e  B a s e
R e n t  i s  t o  b e  p a i d  i n  c o n v e n t i o n a l
i n s t a l m e n t s  i n  a d v a n c e .  B e c a u s e
t h e  t u r n o v e r  f o r  e a c h  y e a r  c a n  o n l y
b e  e s t a b l i s h e d  f o l l o w i n g  t h e  e n d  o f
t h e  r e l e v a n t  y e a r ,  m o s t  l a n d l o r d s
w i l l  a l s o  n o r m a l l y  w i s h  t o  p r o v i d e
f o r  a  p r o v i s i o n a l  s u m  t o  b e  p a i d  i n  
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a d v a n c e  o n  a c c o u n t  o f  t h e
t u r n o v e r  r e n t  o n  t h e  s a m e  d a t e s
a s  t h e  b a s i c  r e n t  i s  p a y a b l e .

T h e  l e a s e  s h o u l d  p r o v i d e  f o r  t h e
l a n d l o r d  t o  h a v e  s u f f i c i e n t  p o w e r
o f  i n s p e c t i o n  o f  t h e  t e n a n t ’ s  b o o k s
t o  s a t i s f y  h i m s e l f  t h a t  a n y
i n f o r m a t i o n  s u p p l i e d  b y  t h e  t e n a n t
i s  c o r r e c t .  T h e r e  s h o u l d  p r o b a b l y
b e  a  p r o v i s i o n  f o r  i n d e p e n d e n t
d e t e r m i n a t i o n  ( b y  a n  a c c o u n t a n t
r a t h e r  t h a n  a  s u r v e y o r )  i n  c a s e  o f
d i s p u t e .  R e l i a n c e  o n  t h e  t e n a n t ’ s
a u d i t e d  a c c o u n t s  f o r  t h e  p u r p o s e
o f  c a l c u l a t i n g  t u r n o v e r  m a y  b e
u n w i s e  f o r  t h e  l a n d l o r d ,  n o t
b e c a u s e  t h o s e  a c c o u n t s  m a y  b e
i n a c c u r a t e  b u t  b e c a u s e  t h e y  m a y
n o t  b e  s e t t l e d  u n t i l  w e l l  a f t e r  t h e
e n d  o f  t h e  r e n t a l  p e r i o d  i n
q u e s t i o n .  

1 3 .  C o n f i d e n t i a l i t y

T h e  t e n a n t ’ s  a d v i s e r  w i l l  w i s h  t o
e n s u r e  t h a t  c o n f i d e n t i a l i t y
p r o v i s i o n s  a r e  i n c l u d e d  t o  e n s u r e
t h a t  t h e  l a n d l o r d  d o e s  n o t
d i s c l o s e  t h e  t e n a n t ’ s  p r i v a t e  

P
r
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c
e
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o
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I f  a c t i n g  f o r  a  l a n d l o r d  w h e r e  a
t e n a n t  i s  s e e k i n g  a s s i s t a n c e  a n d
g u i d a n c e  c o n s i d e r  w h e t h e r  i n
c o n s i d e r a t i o n  f o r  p r o v i d i n g
a s s i s t a n c e  t o  t h e  t e n a n t  s o m e
f o r m  o f  b e n e f i t  c a n  b e  g a i n e d  f o r
t h e  t e n a n t .  T h e  l e a s e  c a n  b e
r e g e a r e d  t o  a s s i s t  t h e  l a n d l o r d ’ s
m a n a g e m e n t .
W h e n  a c t i n g  f o r  t e n a n t s  i n
c o n n e c t i o n  w i t h  t u r n o v e r  l e a s e s
e n s u r e  t h a t  t h e  t e n a n t
a p p r e c i a t e s  r e n t  i s  n o t
c a l c u l a t e d  o n  t h e  b a s i s  o f  p r o f i t .
I f  t r a d i n g  c o n d i t i o n s  l e a d  t o  a
r e d u c t i o n  i n  p r o f i t  s h a r i n g
t u r n o v e r  c o u l d  e r a d i c a t e  p r o f i t
a l t o g e t h e r  

b u s i n e s s  i n f o r m a t i o n ,  a n d  t h a t  i t
u s e s  t h a t  i n f o r m a t i o n  s o l e l y  t o
c a l c u l a t e  t h e  t u r n o v e r  r e n t .

1 4 .  D i s p u t e  R e s o l u t i o n

L i n k e d  t o  t h e  n e e d  f o r
c o n f i d e n t i a l i t y ,  a  p r i v a t e
a r b i t r a t i o n  m e c h a n i s m  w i l l  b e  t h e
b e s t  w a y  f o r w a r d  i n  t h e  e v e n t  o f
d i s p u t e .
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E L E C T R I C  V E H I C L E
C H A R G I N G  P O I N T S  








E D I T E D  B Y  I A N  Q U A Y L E ,  T R A I N I N G  C O N S U L T A N T ,  C H I E F
E X E C U T I V E  O F  I Q  L E G A L  T R A I N I N G  L I M I T E D  

T h e  U K  g o v e r n m e n t  a n n o u n c e d  a
b a n  o n  t h e  s a l e  o f  n e w  p e t r o l  a n d
d i e s e l  c a r s  f r o m  2 0 4 0  a n d  b y  2 0 5 0 ,
t h e i r  a i m  i s  t h a t  a l m o s t  e v e r y
v e h i c l e  o n  U K  r o a d s  s h o u l d  b e  z e r o
e m i s s i o n s .

A s  w e  h a v e  s e e n  e l e c t r i c  v e h i c l e s
a r e  b e c o m i n g  i n c r e a s i n g l y  p o p u l a r
i n  t h e  U K  a n d  w o r l d w i d e  a n d  w i t h  i t   

S t a n d - a l o n e  i n s t a l l a t i o n s  w h e r e
t h e  l a n d  i s  l e a s e d  o r  o w n e d
d i r e c t l y  b y  t h e  c h a r g i n g  p o i n t
o w n e r
M o d e l s  w h e r e  c h a r g i n g  p o i n t s
a r e  i n s t a l l e d  b y  t h e  c h a r g i n g
p o i n t  o w n e r  u n d e r  a  l i c e n s e
a r r a n g e m e n t  o n  l a n d  o w n e d  o r
l e a s e d  b y  t h i r d  p a r t i e s  ( e . g .  i n
s u p e r m a r k e t  c a r  p a r k s  o r  s e r v i c e
s t a t i o n s ) .

W h e n  a c t i n g  f o r  d e v e l o p e r s  i t  i s  

a r e  t h e  c o n c e r n s  d u e  t o  t h e  l a c k  o f
c h a r g i n g  i n f r a s t r u c t u r e  i n  p l a c e
n a t i o n w i d e .  A s  a  r e s u l t  p u b l i c  a n d
p r i v a t e  c h a r g i n g  f a c i l i t i e s  n e e d  t o
b e  g r e a t l y  e x p a n d e d  t o  e n s u r e  t h e
U K  E V  m a r k e t  c a n  g r o w  i n  l i n e  w i t h
e x p e c t a t i o n s .  

T h e r e  a r e  t w o  c h a r g i n g  p o i n t
m o d e l s  c u r r e n t l y :

1 .

2 .

T h e r e  a r e  a  n u m b e r  o f  i s s u e s  f o r
c o m m e r c i a l  p r o p e r t y  l a w y e r s :

Case Notes

Issues
for
Property
Lawyers 
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i m p o r t a n t  t o  u n d e r s t a n d  t h a t  t h e
c l i e n t  m a y  w a n t  t o  s e e k  t o
c o m b i n e  c h a r g i n g  p o i n t s  w i t h
o t h e r  t e c h n o l o g i e s  t o  m a x i m i s e
p o t e n t i a l  r e v e n u e  s t r e a m s  a n d  t o
m i t i g a t e  t h e  c o s t  o f  g r i d
r e i n f o r c e m e n t  –  f o r  e x a m p l e ,  b y
c o - l o c a t i n g  w i t h  s o l a r  p a n e l s  o r
b a t t e r y  s t o r a g e  f a c i l i t i e s .   

r e i n f o r c e m e n t s  a n d  c o n n e c t i o n
c o s t s  t h e m s e l v e s ,  a  d e v e l o p e r
s h o u l d  c o n s i d e r  e a r l y  t h e  l i k e l y
c o s t  o f  o b t a i n i n g  r e l e v a n t
e a s e m e n t s ,  w a y l e a v e s  a n d
a c c e s s  r i g h t s .  L a n d o w n e r s  a n d
t h e i r  a g e n t s  a r e  m u c h  m o r e  a l i v e
n o w  t o  t h e  p o t e n t i a l  v a l u e  o f
s u c h  r i g h t s ,  a n d  s h o u l d  b e
c o n t a c t e d  e a r l y  i n  o r d e r  t o
o b t a i n  t h e  a p p r o p r i a t e  r i g h t s .

I t  m a y  b e  n e c e s s a r y  f o r
d e v e l o p e r s  t o  p a y  f o r
r e i n f o r c e m e n t  w o r k s  t o  a c h i e v e
c o n n e c t i o n s  w i t h  h i g h e r  c a p a c i t y
–  t h i s  c a n  b e  p r o h i b i t i v e ,
e s p e c i a l l y  w h e r e  t h e  l o c a t i o n  i s
o n l y  s u i t a b l e  f o r  a  s m a l l  n u m b e r
o f  c h a r g i n g  p o i n t s .

N o  m a t t e r  w h e t h e r  a  l i c e n c e ,
o p t i o n  f o r  l e a s e ,  a g r e e m e n t  f o r
l e a s e  o r  l e a s e  i t s e l f  w i l l  n e e d  t o
b e  d r a f t e d  t o  a l l o w  f o r  s u c h
a d d i t i o n a l  d e v e l o p m e n t s
( w h e t h e r  i n t e n d e d  a t  t h e  t i m e  o f
c o n s t r u c t i o n  o f  t h e  c h a r g i n g
p o i n t s ,  o r  f u r t h e r  d o w n  t h e  l i n e ) .
I n  a d d i t i o n  p l a n n i n g  i s s u e s  n e e d
t o  b e  c o n s i d e r e d .  

A s  t e c h n o l o g y  d e v e l o p s  e x i s t i n g
c h a r g i n g  i n s t a l l a t i o n s  m a y  n e e d
r e t r o f i t t i n g  a n d  d o c u m e n t a t i o n
w i l l  n e e d  t o  a l l o w  i t .  

W a y l e a v e s  a n d  e a s e m e n t s  f o r
t h e  c o n s t r u c t i o n  a n d  i n s t a l l a t i o n
o f  e l e c t r i c i t y  c a b l i n g  a n d
s u b s t a t i o n s  m i g h t  b e  r e q u i r e d .
F o r t u n a t e l y  E V  c h a r g i n g  p o i n t s
a r e  l i k e l y  t o  b e  n e a r  t o  e x i s t i n g
g r i d  c o n n e c t i o n s  w h e r e  t h e r e  a r e
c a r  p a r k s ,  s e r v i c e  s t a t i o n s  o r
b u s i n e s s  p r e m i s e s .

W h e r e  r e i n f o r c e m e n t  o r
a d d i t i o n a l  c o n n e c t i o n s  a r e
n e e d e d  t o  s u p p l y  c h a r g i n g
p o i n t s  a n d  s u p p o r t  t h e i r
c a p a c i t i e s ,  i n  a d d i t i o n  t o  t h e    

T h e  A l t e r n a t i v e  F u e l s
I n f r a s t r u c t u r e  R e g u l a t i o n s  2 0 1 7
w h i c h  c a m e  i n t o  f o r c e  o n  9
O c t o b e r  2 0 1 7 .  T h e s e  r e g u l a t i o n s
p u t  i n  p l a c e  s t a n d a r d s  f o r
s o c k e t s  a n d  v e h i c l e  c o n n e c t o r s ,
i m p o s e  r e q u i r e m e n t s  f o r
i n t e l l i g e n t  m e t e r i n g  a n d  r e q u i r e
o p e r a t o r s  t o  m a k e  E V  c h a r g i n g
p o i n t s  a c c e s s i b l e  t o  t h e  p u b l i c
o n  a n  o p e n  a n d  n o n -
d i s c r i m i n a t o r y  b a s i s .  T h e r e  a r e
c i v i l  p e n a l t i e s  i n  p l a c e  i f  t h e s e
r e q u i r e m e n t s  a r e  n o t  m e t .

T h e  r e q u i r e m e n t s  w h i c h  c o u l d
b e  p u t  i n  p l a c e  u n d e r  t h e
A u t o m a t e d  a n d  E l e c t r i c  V e h i c l e s
A c t  2 0 1 8  ( A E V A  2 0 1 8 )  w i l l  a l s o
n e e d  t o  b e  o b s e r v e d .  T h e s e  w i l l
d e a l  w i t h  i s s u e s  a r o u n d  a c c e s s ,
f u n c t i o n a l i t y  a n d  t h e  i n f o r m a t i o n
w h i c h  w i l l  n e e d  t o  b e  p r o v i d e d
t o  t h e  c o n s u m e r  b y  t h o s e
o f f e r i n g  p u b l i c  c h a r g i n g  p o i n t s .
P a r t  2  o f  t h e  o f  t h e  A E V A  2 0 1 8
g i v e s  t h e  G o v e r n m e n t  p o w e r s  t o
c r e a t e  m u l t i p l e  r e g u l a t i o n s  t o
d e a l  w i t h  t h e  i n s t a l l a t i o n  a n d
o p e r a t i o n  o f  E V  c h a r g i n g  p o i n t s
a s  t h e  U K  E V  m a r k e t  e x p a n d s
a n d  t h e  n u m b e r  o f  c h a r g i n g
p o i n t s  i n c r e a s e .  T h e  p o w e r s
i n c l u d e  t h e  a b i l i t y  t o  i n t r o d u c e
r e g u l a t i o n s  t o  e n s u r e  t h a t  a l l
E V s  c a n  c h a r g e  a t  a n y  c h a r g i n g
p o i n t  a n d  i n t r o d u c e
r e q u i r e m e n t s  o n  h o w  o p e r a t o r s  
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p r o v i d e  a c c e s s  t o  c h a r g i n g
p o i n t s . "A fee for the

use of a
charging point
has to be fair,
easily and
clearly
comparable,
transparent
and non-
discriminatory"

C o n s u m e r  l e g i s l a t i o n  r e q u i r e s
c o n s i d e r a t i o n .  A  f e e  f o r  t h e  u s e
o f  a  c h a r g i n g  p o i n t  h a s  t o  b e
f a i r ,  e a s i l y  a n d  c l e a r l y
c o m p a r a b l e ,  t r a n s p a r e n t  a n d
n o n - d i s c r i m i n a t o r y .  T h i s  w i l l
n e c e s s i t a t e  b u s i n e s s  m o d e l s  f o r
c h a r g i n g  p o i n t s  f a c t o r i n g  i n
c o n s u m e r  p r i c i n g .  F u r t h e r ,
o p e r a t o r s  o f  c h a r g i n g  p o i n t s  w i l l
n e e d  t o  c o m p l y  w i t h  t h e  v a r i o u s
c o n s u m e r  l a w s  a p p l y i n g  t o
v a r i o u s  a s p e c t s  o f  t h e i r
b u s i n e s s ,  i n c l u d i n g  r e l a t i n g  t o
a n y  o n l i n e  o r  a p p - b a s e d  s a l e s ,
c u s t o m e r  s e r v i c e s  p r o v i s i o n s  a n d
s o  o n .

T h e  e l e c t r i c i t y  s u p p l y  l i c e n c e
r e g i m e  a p p l i e s  t o  t h e  s u p p l y  o f
a l l  e l e c t r i c i t y  i n  t h e  U K ,
i n c l u d i n g  t h e  s a l e  o f  e l e c t r i c i t y
t h r o u g h  a  c h a r g i n g  p o i n t .  F a i l i n g
t o  c o m p l y  w i t h  t h e  s u p p l y
l i c e n c e  p r o v i s i o n s  i s  a  c r i m i n a l
o f f e n c e .  I n  p r a c t i c e ,  t h e r e  a r e
e x e m p t i o n s  w h i c h  m a y  b e
a p p l i c a b l e  t o  a v o i d  t h e  n e e d  t o  a
s u p p l y  l i c e n c e  w h e r e  E V
c h a r g i n g  · p o i n t s  a r e  l o c a t e d .  T h e
a v a i l a b l e  e x e m p t i o n s  w i l l
d e p e n d  o n  t h e  n a t u r e  o f  t h e
i n f r a s t r u c t u r e  s e t  u p ,  h o w e v e r
t h e  r u l e s  a r e  c o m p l e x  a n d  a n y
b u s i n e s s  m o d e l s ,  s u p p l y
a r r a n g e m e n t s  ( a n d  t h e
d o c u m e n t s  r e c o r d i n g  t h i s )
s h o u l d  b e  c a r e f u l l y  c o n s i d e r e d
t o  e n s u r e  t h a t  a n  e x e m p t i o n
a p p l i e s  a n d  a  l i c e n c e  i s  n o t
r e q u i r e d .

W h e n  d e a l i n g  w i t h  l e a s e h o l d s
d e p e n d i n g  o n  t h e  t e r m s  o f  t h e
l e a s e ,  l a n d l o r d  c o n s e n t  m a y  b e
r e q u i r e d  f o r  a l t e r a t i o n s .  I f  t h e
c h a r g e  p o i n t  w i l l  s i t  o u t s i d e ,
a d d i t i o n a l  r i g h t s  f o r  a c c e s s  a n d
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m a i n t e n a n c e  m a y  b e  r e q u i r e d
t o g e t h e r  w i t h  a n  o b l i g a t i o n  t o
r e p a i r .
O t h e r  i s s u e s  r e l e v a n t  t o
l e a s e h o l d s  i n c l u d i n g  t h e  n e e d
f o r  c l e a r  a l l o c a t i o n  o f
r e s p o n s i b i l i t i e s ,  a n d
c o n s i d e r a t i o n  s h o u l d  b e  g i v e n
t o  p r o v i s i o n s  r e l a t i n g  t o
p o s s i b l e  r e i n s t a t e m e n t  a t  t h e
e n d  o f  t h e  t e r m ,  a p p l i c a b i l i t y  o f
r e n t  r e v i e w ,  s e r v i c e  c h a r g e ,
s e c u r i t y  o f  t e n u r e  a n d
i n s u r a n c e .

"the
Governments
'Road to Zero'
strategy has
made clear
the intention
to make it an
obligation to
include
charging point
infrastructure
in all new
homes"

What about planning
considerations for EV
charging points?

T h e  T o w n  a n d  C o u n t r y  P l a n n i n g
O r d e r  2 0 1 1  ( S I  2 0 1 1  2 0 5 6 )
i n t r o d u c e d  p e r m i t t e d  d e v e l o p m e n t
r i g h t s  f o r  E V  c h a r g i n g  p o i n t s  i n
p u b l i c  a n d  p r i v a t e  c a r  p a r k s  b u t
p l a n n i n g  p e r m i s s i o n  m a y  b e
r e q u i r e d  f o r  c h a r g i n g  p o i n t s
i n s t a l l e d  e l s e w h e r e .

S e v e r a l  l o c a l  a u t h o r i t i e s  h a v e
i n t r o d u c e d  a n  o b l i g a t i o n  o n
d e v e l o p e r s  t o  i n c l u d e  E V  c h a r g i n g
p o i n t s  o n  n e w  d e v e l o p m e n t s  a n d
t h e  G o v e r n m e n t s  ' R o a d  t o  Z e r o '
s t r a t e g y  h a s  m a d e  c l e a r  t h e
i n t e n t i o n  t o  m a k e  i t  a n  o b l i g a t i o n  t o
i n c l u d e  c h a r g i n g  p o i n t
i n f r a s t r u c t u r e  i n  a l l  n e w  h o m e s .

P l a n n i n g  p e r m i s s i o n  i s  n o t  r e q u i r e d
f o r  t h e  i n s t a l l a t i o n  o f  w a l l - m o u n t e d
e l e c t r i c  v e h i c l e  c h a r g i n g  p o i n t s  i n
a r e a s  l a w f u l l y  u s e d  f o r  o f f  s t r e e t
p a r k i n g  –  p r o v i d e d  t h e  e l e c t r i c a l
o u t l e t  m u s t  n o t  e x c e e d  0 . 2  c u b i c
m e t r e s  i n  s i z e ,  a n d  i t  c a n ’ t  f a c e
o n t o ,  o r  b e  w i t h i n ,  t w o  m e t r e s  o f  a
h i g h w a y .  T h e  p o i n t  a l s o  c a n ’ t  b e
w i t h i n  a  s i t e  d e s i g n a t e d  a s  a
s c h e d u l e d  m o n u m e n t  o r  w i t h i n  a
l i s t e d  b u i l d i n g .
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T h e  g o v e r n m e n t  p r o p o s e s  e v e r y
n e w  r e s i d e n t i a l  b u i l d i n g  w i t h  a n
a s s o c i a t e d  c a r  p a r k i n g  s p a c e  t o
h a v e  a  c h a r g e p o i n t .  T h e
G o v e r n m e n t  p r o p o s e s  t h i s
r e q u i r e m e n t  a p p l i e s  t o  b u i l d i n g s
u n d e r g o i n g  a  m a t e r i a l  c h a n g e  o f
u s e  t o  c r e a t e  a  d w e l l i n g .  T h e
g o v e r n m e n t  p r o p o s e s  r e q u i r i n g
e v e r y  r e s i d e n t i a l  b u i l d i n g
u n d e r g o i n g  m a j o r  r e n o v a t i o n  w i t h
m o r e  t h a n  1 0  c a r  p a r k i n g  s p a c e s
t o  h a v e  c a b l e  r o u t e s  f o r  e l e c t r i c
v e h i c l e  c h a r g e p o i n t s  i n  e v e r y  c a r
p a r k i n g  s p a c e .  

T h e  g o v e r n m e n t  p r o p o s e s  e v e r y
n e w  n o n - r e s i d e n t i a l  b u i l d i n g  a n d
e v e r y  n o n -  r e s i d e n t i a l  b u i l d i n g
u n d e r g o i n g  a  m a j o r  r e n o v a t i o n
w i t h  m o r e  t h a n  1 0  c a r  p a r k i n g
s p a c e s  t o  h a v e  o n e  c h a r g e p o i n t
a n d  c a b l e  r o u t e s  f o r  a n  e l e c t r i c
v e h i c l e  c h a r g e p o i n t  f o r  o n e  i n
f i v e  s p a c e s .  

T h e  g o v e r n m e n t  p r o p o s e s  a
r e q u i r e m e n t  o f  a t  l e a s t  o n e  
 c h a r g e p o i n t  i n  e x i s t i n g  n o n -
r e s i d e n t i a l  b u i l d i n g s  w i t h  m o r e
t h a n  2 0  c a r  p a r k i n g  s p a c e s ,

T h e  r u l e s  f o r  i n s t a l l i n g  a n  u p s t a n d
w i t h  a  m o u n t e d  e l e c t r i c a l  c h a r g i n g
a r e  s i m i l a r .  P l a n n i n g  p e r m i s s i o n  i s
n o t  r e q u i r e d  i f  t h e  u p s t a n d  o u t l e t
d o e s  n o t  e x c e e d  1 . 6  m e t r e s  i n
h e i g h t  f r o m  t h e  l e v e l  o f  t h e  s u r f a c e
u s e d  f o r  t h e  p a r k i n g  o f  v e h i c l e s .
I n s t a l l a t i o n  c a n n o t  r e s u l t  i n  m o r e
t h a n  o n e  u p s t a n d  b e i n g  p r o v i d e d  f o r
a  s i n g l e  p a r k i n g  s p a c e .

The Government’s
planning proposals 

R e s i d e n t i a l  B u i l d i n g s :  

N e w  N o n - R e s i d e n t i a l  B u i l d i n g s :

E x i s t i n g  N o n - R e s i d e n t i a l  B u i l d i n g s :

E x c e e d  0 . 2  c u b i c  m e t r e s
F a c e  o n t o  a n d  b e  w i t h i n  t w o
m e t r e s  o f  a  h i g h w a y
B e  w i t h i n  a  s i t e  d e s i g n a t e d  a s  a
s c h e d u l e d  m o n u m e n t
B e  w i t h i n  t h e  c u r t i l a g e  o f  a
l i s t e d  b u i l d i n g .

E x c e e d  2 . 3  m e t r e s  i n  h e i g h t  f r o m
t h e  l e v e l  o f  t h e  s u r f a c e  u s e d  f o r
t h e  p a r k i n g  o f  v e h i c l e s .  T h i s
l i m i t  i s  1 . 6  m e t r e s  w h e r e  i n  t h e
c u r t i l a g e  o f  a  d w e l l i n g  h o u s e  o r
b l o c k  o f  f l a t s
B e  w i t h i n  t w o  m e t r e s  o f  a

S c h e d u l e  2 ,  P a r t  2 ,  C l a s s  D  o f  T h e
T o w n  a n d  C o u n t r y  P l a n n i n g
( G e n e r a l  P e r m i t t e d  D e v e l o p m e n t )
( E n g l a n d )  O r d e r  2 0 1 5  ( a s  a m e n d e d )
s t a t e s  t h a t  p l a n n i n g  p e r m i s s i o n  i s
n o t  r e q u i r e d  f o r  t h e  i n s t a l l a t i o n  o f  a
w a l l  m o u n t e d  e l e c t r i c a l  o u t l e t  f o r
r e c h a r g i n g  o f  e l e c t r i c  v e h i c l e s  a s
l o n g  a s  t h e  a r e a  i s  l a w f u l l y  u s e d  f o r
o f f – s t r e e t  p a r k i n g .

F o r  i n s t a l l a t i o n  t o  b e  c l a s s e d  a s
p e r m i t t e d  d e v e l o p m e n t ,  t h e
e l e c t r i c a l  o u t l e t  ( a n d  i t s  c a s i n g )
m u s t  n o t :

I n s t a l l i n g  a n  u p s t a n d  w i t h  a
m o u n t e d  e l e c t r i c a l  c h a r g i n g  o u t l e t
S c h e d u l e  2 ,  P a r t  2 ,  C l a s s  E  o f  T h e
T o w n  a n d  C o u n t r y  P l a n n i n g
( G e n e r a l  P e r m i t t e d  D e v e l o p m e n t )
( E n g l a n d )  O r d e r  2 0 1 5  ( a s  a m e n d e d )
s t a t e s  t h a t  p l a n n i n g  p e r m i s s i o n  i s
n o t  r e q u i r e d  f o r  t h e  i n s t a l l a t i o n  o f
a n  u p s t a n d  w i t h  a n  e l e c t r i c a l  o u t l e t
m o u n t e d  o n  i t  f o r  r e c h a r g i n g
e l e c t r i c  v e h i c l e s ,  a s  l o n g  a s  t h e
a r e a  i s  l a w f u l l y  u s e d  f o r  o f f – s t r e e t
p a r k i n g .

F o r  i n s t a l l a t i o n  t o  b e  c l a s s e d  a s
p e r m i t t e d  d e v e l o p m e n t ,  t h e
e l e c t r i c a l  u p s t a n d  a n d  t h e  o u t l e t
m u s t  n o t :

 a p p l i c a b l e  f r o m  2 0 2 5 .  
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B e  w i t h i n  a  s i t e  d e s i g n a t e d  a s  a
s c h e d u l e d  m o n u m e n t
B e  w i t h i n  t h e  c u r t i l a g e  o f  a
l i s t e d  b u i l d i n g
R e s u l t  i n  m o r e  t h a n  o n e
u p s t a n d  b e i n g  p r o v i d e d  f o r
e a c h  p a r k i n g  s p a c e

T u r n i n g  t o  t h e  i s s u e  o f  B u i l d i n g
R e g u l a t i o n s  t h e  G o v e r n m e n t
p r o p o s e s  t h e  c r e a t i o n  o f  a  n e w
p a r t  t o  t h e  E n g l i s h  B u i l d i n g
R e g u l a t i o n s  r e q u i r i n g  e l e c t r i c
v e h i c l e  c h a r g i n g  i n f r a s t r u c t u r e  i n
n e w  b u i l d i n g s  a n d  b u i l d i n g s
u n d e r g o i n g  m a t e r i a l  c h a n g e  o f
u s e  a n d  m a j o r  r e n o v a t i o n .  

F o r  r e s i d e n t i a l  b u i l d i n g s ,  t h e  R o a d
t o  Z e r o  s t r a t e g y  s e t  o u t  t h a t  t h e
g o v e r n m e n t  w a n t s  e v e r y  n e w
h o m e  t o  h a v e  a  c h a r g e p o i n t ,
w h e r e  a p p r o p r i a t e .  T h i s  i n c l u d e s
n e w l y  b u i l t  h o m e s  a n d  h o m e s
c r e a t e d  t h r o u g h  a  m a t e r i a l  c h a n g e
o f  u s e  o f  a n  e x i s t i n g  b u i l d i n g .  T h e
G o v e r n m e n t  p r o p o s e s  a
r e q u i r e m e n t  o f  a  c h a r g e p o i n t  i n
e v e r y  n e w  h o m e  w i t h  a n
a s s o c i a t e d  p a r k i n g  s p a c e  a n d
p r o p o s e d  s p e c i f y i n g  t h a t  t h e
c h a r g e p o i n t s  m u s t  h a v e  a
m i n i m u m  p o w e r  r a t i n g  o u t p u t  o f
7 k W ,  b e  f i t t e d  w i t h  a  u n i v e r s a l
s o c k e t  t h a t  c a n  c h a r g e  a l l  t y p e s
o f  e l e c t r i c  v e h i c l e  c u r r e n t l y  o n
t h e  m a r k e t  a n d  m e e t  r e l e v a n t
s a f e t y  a n d  a c c e s s i b i l i t y
r e q u i r e m e n t s .  

F o r  n e w  n o n - r e s i d e n t i a l  b u i l d i n g s
t h e  p r o p o s a l  i s  a  r e q u i r e m e n t  f o r
n e w  n o n - r e s i d e n t i a l  b u i l d i n g s  a n d
n o n - r e s i d e n t i a l  b u i l d i n g s
u n d e r g o i n g  m a j o r  r e n o v a t i o n  w i t h
m o r e  t h a n  1 0  p a r k i n g  s p a c e s  t o
h a v e  a t  l e a s t  o n e  c h a r g e p o i n t  a n d
c a b l i n g  r o u t e s  f o r  o n e  i n  f i v e
s p a c e s .  

E n s u r e  c o n s i d e r a t i o n  i s  g i v e n
t o  e l e c t r i c  v e h i c l e  c h a r g i n g
p o i n t  i s s u e s .
D e a l  w i t h  b a s i c s  s u c h  a s
e n s u r i n g  t h e  a p p r o p r i a t e
e a s e m e n t s  a r e  g r a n t e d  
T a k e  c a r e  t o  e n s u r e  t h e r e  i s
f l e x i b i l i t y  w i t h  r e g a r d  t o  s u p p l y
s u c h  a s  e n a b l i n g  t h e
u p g r a d i n g ,  i m p r o v i n g ,  r e p a i r
a n d  m a i n t e n a n c e  o f  c a b l i n g   

T h e  g o v e r n m e n t  d o e s  n o t  t h i n k  i t
i s  n e c e s s a r y  t o  g o  f u r t h e r  t h a n
t h i s  a t  t h i s  s t a g e .  T h e  d e m a n d  f o r
c h a r g e p o i n t s  a n d  t h e  t y p e  o f
c h a r g e p o i n t s  n e e d e d  a t  n o n -
r e s i d e n t i a l  b u i l d i n g s  i s  m i x e d ,  a n d
w i l l  d e p e n d  o n  h o w  t h e  b u i l d i n g  i s
u s e d  a n d  t h e  w i d e r  p r o v i s i o n  o f
c h a r g e p o i n t s  i n  t h e  l o c a l  a r e a .
T h e  g o v e r n m e n t  d o e s  n o t
t h e r e f o r e  c o n s i d e r  i t  a p p r o p r i a t e
t o  s e t  a  m o r e  p r e s c r i p t i v e
s t a n d a r d  f o r  a l l  n o n - r e s i d e n t i a l
b u i l d i n g s  t h r o u g h  B u i l d i n g
R e g u l a t i o n s .  W e  a r e ,  t h r o u g h  t h i s
c o n s u l t a t i o n ,  s e e k i n g  v i e w s  o n
t h i s  p o s i t i o n .  

T h e  G o v e r n m e n t  p r o p o s e s  t o
r e q u i r e  o n e  c h a r g e p o i n t  i n
e x i s t i n g  n o n - r e s i d e n t i a l  b u i l d i n g s
w i t h  m o r e  t h a n  2 0  c a r  p a r k i n g
s p a c e s .  T h i s  w i l l  h e l p  c r e a t e
c e r t a i n t y  f o r  d r i v e r s  t h a t  t h e i r
d e s t i n a t i o n  w i l l  h a v e  a t  l e a s t  o n e
c h a r g e p o i n t ,  w h i l e  n o t
o v e r b u r d e n i n g  b u i l d i n g  o w n e r s  o r
l e a d i n g  t o  a n  o v e r - s u p p l y  o f
c h a r g e p o i n t s .  

 h i g h w a y .  
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Specialism: Property Transactions

Peta has over 25 years’ experience of practising property law. She was a Real
Estate Partner at Dentons for 17 years and is now a full-time freelance lecturer,
trainer and writer, providing training on behalf of organisations as well as in-
house training for law firms and local law societies.  

Peta is a member of the Consultation Board of Practical Law Company and the
Editorial Board of Landlord and Tenant Review. She is the co-author of two
books on the Landlord and Tenant Act 1987 and writes five sections of Isurv
(the information resource of the RICS). She regularly publishes articles in the
Estates Gazette and Landlord and Tenant Review. She is a Site Editor for the
Property Law website.
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JAMES BALLANCE - GUEST EDITOR

EMAIL: JBALLANCE@MAITLANDCHAMBERS.COM

Specialism: Property Litigation

James Ballance is a Barrister at Maitland Chambers. Since being called to the
Bar in 2009, he has developed a busy advocacy and advisory Commercial
Chancery practice. His work has a particular focus on property litigation,
including traditional real estate litigation; landlord & tenant claims; rights to
light; telecoms claims; and professional negligence litigation relating to
property work.

James has a particular interest in the intersection of property law with other
fields, such as insolvency. He is a contributor to the forthcoming ‘Company
Voluntary Arrangements’ edited Tom Smith QC and Elaine Nolan (OUP, 2022).
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ZOE UPSON - GUEST EDITOR

Specialism: Easements and Service Charge and Property Management

Zoe is an avid property lover. She heads up the Training Team at one of the top
Property Solicitors, is a professional property trainer, a former Law Firm owner,
department head, and Property Solicitor.

Formally an Estate Agent and Mortgage Advisor before becoming a Property
Lawyer, Zoe’s professional industry experience has led to a successful career
and a unique understanding of property.
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NIGEL CLAYTON - GUEST EDITOR

EMAIL: NCLAYTON@KINGSCHAMBERS.COM

Land Law including title, conveyancing, boundaries, adverse possession,
easements, restrictive covenants, co-ownership etc
Landlord and Tenant including all aspects of business, residential and
agricultural possession claims, dilapidations, lease renewals, rent reviews
Related professional negligence claims

Specialism: Mortgages

Nigel Clayton is a Barrister and a member of the Business & Property Group at
Kings Chambers, Manchester, Leeds and Birmingham. He is a property lawyer
and specialises in mortgage law and litigation and is regularly ranked as a
leading individual in the Legal 500 and Chambers UK Bar Directories. He also
sits as a Civil and Chancery Recorder and is accredited by the ADR Group as a
Civil and Commercial Mediator. He deals with all aspects of drafting, advisory
and litigation work in the areas of:

Nigel is the author of Atkin’s Court Forms, Vol 28(1) Mortgages (2020) (Lexis
Nexis) and Mortgage Possession Actions (Sweet & Maxwell) and maintains his
own specialist Mortgage Law website www.legalmortgage.co.uk.
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PIERS HARRISON – GUEST EDITOR

Specialism: Enfranchisement and Right of First Refusal

Piers’s practice covers all areas of property law. He enjoys litigation. He is
particularly experienced in leasehold enfranchisement. Piers is also often
called upon to offer advice in non-contentious property cases where there is a
development afoot.

Piers has a number of direct access clients, mainly property developers and is
happy to accept direct instructions in most cases.

He is on the editorial board of Landlord and Tenant Review and
PropertyLawUk and writes a periodic update on leasehold enfranchisement.

He is the co-author of “Megarry’s Manual of the Law of Real Property” (Sweet &
Maxwell, 9th edition), “Enfranchisement Law and Practice” (Wildy and Sons
Ltd) and Service Charges Management (Sweet & Maxwell, 3rd edition).
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SARAH DWIGHT - GUEST EDITOR

EMAIL: INFO@SARAHDWIGHT.COM

Specialism: Conveyancing Quality Scheme

Sarah qualified as a solicitor in 1990, and throughout her career, she has been
focused on trying to improve the house moving experience for all involved.    

Sarah established her own practice, dealing exclusively with residential
conveyancing in April 2000 and has seen many changes in conveyancing,
along with changes to the market. Sarah believes that solicitors have a crucial
role in making sure that the public receive good advice at a stressful time. 

For ten years, Sarah has been a member of the Law Society Conveyancing and
Land Law Committee, heading the Residential Property sub group. She has
been involved in the redrafting of the Protocol Forms, and led the group which
drafted the new edition of the Protocol. She is the joint author of the CQS Tool
Kit, a regular contributor to the Law Society's Property in Practice magazine
and has been quoted in articles in The Times, The Financial Times, and other
media. Sarah sits on the Government Home Buying and Selling Group which is
reviewing the way in which house buying is carried out.
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ZAHRAH AULLYBOCUS – GUEST EDITOR

Specialism: Shared Ownership

Zahrah has been conducting conveyancing transactions since 2003 and
qualified as a solicitor in 2011. She is experienced in the usual freehold and
leasehold sales and purchases, re-mortgages and transfers of equity though
leaseholds are her strong point.

However, her passion is for shared ownership leases. Having previously
worked for solicitors that did the Housing Association sales, her experience
and knowledge has been put to good use acting for purchasers and sellers of
shared ownership leases.

Zahrah also assists clients with small developments with plot sales or splitting
a freehold building into flats with new leases.

Zahrah has also spoken about shared ownership in 2020 for legal knowledge
provider Lexis Nexis and also as guest speaker for the National Housing
Federation’s Affordable Home Ownership (virtual) Conference in 2020.
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TOM GRAHAM - GUEST EDITOR

EMAIL: GAVERSTOCK@GMAIL.COM

Specialism: Planning

Tom is a barrister with nearly 40 years of experience in town & country
planning, highway law and public law. He was formerly a solicitor and has had
considerable experience in local government and private practice. Tom was
the Chief Solicitor to North Hertfordshire District Council and has held senior
positions in local government.



SARAH THOMPSON-COPSEY – GUEST EDITOR

A wide variety of commercial property law topics
Long leasehold residential property law, including pre-emption rights
Avoiding and resolving property related disputes

Specialism: Landlord and Tenant & Business Lease Renewal

Sarah is a very experienced independent property law trainer providing both
public and in-house training for lawyers, surveyors and other property
professionals through conferences, webinars, interactive on-line learning and
small group masterclasses.

She works with law firms, law societies and training providers to provide
expert, practical and bespoke training on:

Sarah has also co-authored two leading textbooks on residential tenants' pre-
emption rights under the Landlord and Tenant Act 1987.
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EMAIL: TIMPRIOR@PNCR.CO.UK

Tracy is a property lawyer who has spent over two decades in the legal
profession, most recently as managing partner of a Merseyside multi-
disciplinary practice and was recently appointed as Lead Assessor for the Law
Society’s Conveyancing Quality Scheme (CQS).

Tracy possesses a diverse mix of skills and is highly experienced in operational
management and business strategy. She provides valuable practice
management support to law firms, particularly in the areas of risk and
compliance. Tracy is an experienced trainer working with national training
organisations and local law society’s and her area of expertise is in the areas of
law firm compliance and quality management standards. 

Tracy is passionate about the benefits Lexcel can bring to a practice and it is
this passion which saw her appointed to the Law Society Lexcel Panel in 2013.
She is a Law Society accredited Lexcel Consultant and a Lexcel Assessor for
both the England & Wales standard, and the International standard. 
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Ian Quayle qualified as a solicitor and worked in private practice for 12 years
specialising in property law matters including residential development work,
commercial acquisitions and disposals.

Ian has delivered over 1500 property related training courses for city and
regional firms, local law societies and local authorities. His training style and
delivery is relaxed, but he is able to explain the law and practical issues
relating to the training topic in a way that ensures delegates learn, or reinforce
learning, and derive meaningful benefit from the training provided.

Ian has provided training to businesses in-house, public courses, and spoken
at conferences. He is prolific in his delivery of webinars on conveyancing
related issues, and he has delivered live and pre-recorded webinars nationally
and internationally for leading legal training providers and continues to do so.

Unusually, Ian is able to deliver training in both commercial and residential
property fields generating courses on a myriad of topics some of which are of
general application and others more specialist and focused. Ian has taught a
number of training courses aimed at support staff.
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EMAIL: DAVIDKTRAINING@OUTLOOK.COM

David Keighley was admitted as a solicitor in 1982. Until his retirement from full
time practice in September 2016 David was a partner in and Head of
Residential property at a Legal 500 firm. Having done so part time whilst in
practice, he now uses his extensive experience and understanding of practical
conveyancing to cut through the academic niceties and make things relevant
for the busy practitioner.

He, in conjunction with a range of commercial providers & local Law Societies,
regularly presents at property law conferences, seminars, webinars, audio
seminars, training courses and related events. 

David is a contributing author for the Law Society Conveyancing Handbook,
provides modules for the Law Society’s Conveyancing Quality Scheme (CQS)
online training course and provides monthly online seminars in conjunction
with Legal Futures. He has also acted as a tutor for CILEX Law School and has
written for publications including the Law Society’s Property in Practice
Magazine and the Solicitors Journal
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