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Work With A Partner That Does More For You

Busy markets often create more risks. More than ever you
need the support of a strong partner.

Stewart Title works with property lawyers to produce policies
that address problems caused by Search Delays, Seller Fraud,
Estate Rentcharges and Japanese Knotweed.

Cover up to £20,000,000 is available online.

For more complicated risks or for development projects,
our highly experienced Underwriting Team will work closely
with you to provide a bespoke policy which will help your
client realise the full value of their property.

To start working with us, get in touch or visit: stewartsolution.com
www.stewartsolution.com. 020 7010 7821
D solution@stewart.com
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IQ Legal Training offer relevant and engaging
training for legal professionals, estate agents
and law students via the following methods:

LEGAL TRAINING 2
Webinars

Live webinars to suit all your training
needs, presented by some of the
industry’s leading trainers.

In-House Training

In—-house training presented by industry
leading trainers via live webinar or at
your place of business.

Online Courses

Online courses specifically designed
for busy legal professionals and their
support staff.

Bespoke Training

Courses designed to provide you and
your team with relevant, tailored
training solutions.

iglegaltraining.com 07379134 942 info@iqlegaltraining.com
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EDITOR'S
LETTER

| am delighted to introduce to you
Property Law UK a monthly legal
publication which | have subscribed to for
many years. Gary Webber and his co-
editors have provided a superb resource
for residential conveyancers, commercial
property lawyers, and property litigators.

In the past | would welcome an email
from Gary with each monthly publication
along with an extensive library of articles
and previous cases which was easily
accessible.

I am honoured that Gary has been willing
to allow me to take on this new role and |
am delighted that a number of guest
editors have been willing to continue
their work, and there are a number of
new guest editors that will be working to
bring to you details of cases and changes
to practice and procedure.

5: EDITOR'S LETTER

Managing Editor: lan Quayle

About: Training Consultant, Chief
Executive of 1Q legal Training Limited

Contact: ian@iglegaltraining.com

As well as producing resources for busy
professionals we will be able to highlight
training opportunities from guest editors
and from my own company 1Q Legal
Training Limited. To that end, any
subscribers will be invited to attend two
free 60 minute training webinars each
year in which | will examine key issues
relevant to residential conveyancers and
commercial property lawyers.

A subscription will also enable access to
a forum to discuss and explore topics.

Having spent over 18 years delivering
training courses and webinars on a
myriad of different topics and subjects, |
am looking forward to a new venture
hopefully delivering content to the same
high standards Gary and his colleagues
provided over the years.

Best wishes and compliments of the
season,

lan Quayle, Managing Editor
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CO-OWNERSHIP

EDITED BY IAN QUAYLE, TRAINING CONSULTANT, CHIEF
EXECUTIVE OF IQ LEGAL TRAINING LIMITED

Dealing with
co—owhners

case Notes

This article will explore two recent
cases which highlight some of the
commonly encountered problems.
The first of which is Ralph v Ralph
[2021] EWCA Civ 1106, and
Rowland v. Blades [2021] EWHC
2928 (Ch).

Ralph v Ralph

In this case David and Dean Ralph
(father and son) contracted to
purchase a property. David (the
father) could not obtain a mortgage
but Dean could and so joined in the
purchase and became party to the
mortgage.

7: CO—OWNERSHIP

The Land Registry TR1 form Box 11
(the relevant box at the time of the
purchase) were to hold the
property on trust for themselves as
tenants in common in equal shares
(holding the beneficial interest in
equal shares).

The Court of Appeal considered
whether the TR1 in question, not
being executed by David and Dean
as transferees as well as by the
transferor, complied with s53(1)(b)
Law of Property Act 1925, and
whether the decision in Taylor v
Taylor [2017] EWHC 1080 (Ch) that
the TR1 was unimpeachable was
correct, The latter point was not
but the point was not argued by the
parties in the case and so the Court
assumed that the TR1 amounted to
a validly executed declaration of
trust.

At trial, Dean brought a claim for a




declaration that he was a 50%
beneficial owner of the property
and an order for sale under
TOLTATA.

The trial judge decided that there
had been no agreement reached at
all on the beneficial ownership,
that there was a mistake in
completing the TR1 as the wrong
box had been ticked which could be
rectified by deletion and that as a
consequence was held beneficially
for David (the father).

Decision

The decision was reached because
there was no agreement as to the
beneficial ownership between
David and Dean and between them
as individuals and the solicitor who
acted for them both. The position
was not helped by the fact the TR1
was executed by the sellers

There was evidence that David
intended the property to be for the
benefit of his family but the
position was not clear, and Dean
had other younger siblings.

The case was subject to two
appeals:

1.Morris J found in favour of David
whilst accepting that there could
be rectification of the transfer to
delete the X in the ticked box on
the basis that there was no
common intention of sole
ownership by David but relying
on Stack v Dowden and Jones v
Kernott David was the sole
beneficial owner. Emphasis was
placed on the fact that Dean had
neither contributed directly to
the purchase price nor made any
instalment payments.

2.0n the second appeal

For rectification to be ordered
there had to be some outward
expression of accord between the
parties having common intention
that was not reflected in the
contract see Joscelyne v Nissen
[1970] 2QB 86.

In this case there was no accord as
to how the beneficial interest in the
property would be divided and
therefore there was no express or
implied agreement that the ticked
box would not be ticked. It
followed that the parties had not
actually agreed anything nor that
they had the same intention.

The decision of the Court of Appeal
permitted Dean to have a 50% share
in the beneficial interest. His only
consideration for that was being
technically liable for the payments
to the mortgagee.

For common intention to enable
rectification of a document there
needs to be evidence of a genuine
actual common intention that each
parry appreciates the other has
which is not reflected in the
document.

The lessons for conveyancers are:

e Make sure the right boxes are
ticked when dealing with Box 10
of TR1 (now Box 11)

e Ensure there is evidence of
common intention just in case
the documentation is unclear.
Consider using Land Registry
Form JO

e Make sure buyer clients
understand the contents of the
TR1

e Make sure buyer co-owners sign
the transfer as evidence of their
intention with regard to the
beneficial interest.

8: CO—OWNERSHIP
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Another interesting case for
conveyancers was also heard this
year: Rowland v. Blades [2021]
EWHC 2928 (Ch).

In this case the parties had
commenced a relationship in 2006
and already owned their own
homes. In early 2009, the parties
purchased Tadmarton House with
the intention to spend their free
time together (Per Dr Rowland), and
at weekends and holidays, share
with family and friends, and to live
in when they retired.

HHJ Jarmon QC held that for the
purpose of this judgment, there was
no material difference between the
descriptions for purchase given by
each party. The property was
purchased for just over £1.5 million.
The purchase monies and
associated costs were supplied by
Dr Rowland but the property was
registered in the names of both
parties.

Later in 2009, Ms B discovered that
Dr R had formed a relationship with
another person. She told Dr R she
did not want him to take his new
partner to Tadmarton House. Dr R
agreed not to do so. Ms B spent
most weekends at the property
during the period.

In October 2015, Dr R's new
relationship broke down and
thereafter there was nothing to
stop him spending time at the
property. However, he chose not to
do so after this time.

The court at first instance had
ordered that the property should be

9: CO—OWNERSHIP

sold and the net sale proceeds be
divided equally between the
parties.

"There was an
argument that Dr
R was entitled to
rent for the
periods of time he
was excluded
from the
property."

This was not challenged on appeal.
The court had also found that Ms B
had excluded Dr R from the
property, but only for three days
per week over weekends in a period
from 01 November 2009 to 31
October 2015. This was similarly not
challenged on appeal.

There was an argument that Dr R
was entitled to rent for the periods
of time he was excluded from the
property described as a
magnificent weekend retreat.

The lessons to be learned here are:

e Ensure that you have evidence
of the parties contributions and
their wishes with regard to the
beneficial interest

e Warn clients who are
relinquishing their entitlement to
the beneficial interest

e Ensure a deed of trust deals with
the determination of the trust

e Keep detailed records of
instructions received and advice
given

PLUK



The cases are interesting in that
they highlight some critical issues
for conveyancers to be aware of:

¢ Use co-ownership questionnaires
to establish evidence of
contributions and intentions with
regard to beneficial interests.

e Ensure clients are aware of the
choices available with regard to
beneficial interest

e« Complete the TR1 carefully
highlight how Box 10 has been
completed and why, and ensure
client's sign the transfer

e Do not shirk away from the "what
if?" question where one client is
being extremely generous ( or
foolish!) in gifting part of the
beneficial interest to their co-
owner

¢ Assume nothing and ensure you
give clients advice and choice

e Advise about the need for
clients to review their position
with regard to co-ownership if
circumstances change. For
example they need to be aware
that a joint tenancy can be
unilaterally severed

e Record the advice that you give

10: CO—OWNERSHIP




BOUNDARY

IS SUES

EDITED BY IAN QUAYLE, TRAINING CONSULTANT, CHIEF
EXECUTIVE OF I1Q LEGAL TRAINING LIMITED

INn the case of
Gibson v New
[2021] EWHC 1811
caB), a boundary
agreement
between
landowners is not
binding on
subsequent
owhners.

case Notes

This is a potentially worrying case
as the Court held that a Settlement
Agreement, which incorporated an
expert determination provision,
amounted to a boundary agreement
and the trial judge Murray J went
on to say that that Settlement
Agreement (and therefore the
boundary agreement) does not bind

11: BOUNDARY ISSUES

successors in title and has no
proprietary effect binding third
parties...

The finding that a boundary
agreement is personal to the
contracting parties would mean
that any boundary dispute which
was resolved by way of a boundary
agreement (either found to exist by
the Court, or formed as a
compromise) could be re-opened
once one party to that boundary
agreement sells their property.

In this case, two neighbours fell out
over a boundary, then mediated,
and came to a settlement
agreement. The settlement
agreement was that the mediator
would select a land surveyor who
would determine the boundary
position. Both Owners would be
bound by this determination;

Neighbour two was dissatisfied with
the surveyor's determination and

PLUK
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His justification for this was the
Inconsistent Boundary Point in
Neilson v Poole. Here the trial
judge Murray J decided that this
type of boundary agreement had no
proprietary character until adverse
possession has moved the legal
boundary.

Older cases such as Neilson v
Poole and Joyce v Rigolli confirm
boundary agreements may be
treated as proprietary. The
statements made obiter in
Haycocks v Neville confirmed
previous cases.

The decision in Gibson v New runs
contrary to what was thought to be
settled law.

The uncertainty generated by
Gibson v New might lead to parties
and their legal advisors to make
determined boundary applications
to the Land Registry.

12: BOUNDARY ISSUES
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Where a determined boundary
application is opposed the Land
Registry will refer the matter to the
First Tier Tribunal and either the
applicant or the party opposing the
application might be liable for the
costs of the other.

e In residential transactions check
whether boundary sensitivity is
an issue

e If boundary sensitivity is an
issue ensure client's have
realistic expectations and
appreciate the problems in
locating a legal boundary.

e A determined boundary
application to the Land Registry
is a means of identifying and
recording a legal boundary but
requires the consent of
neighbouring landowners and a
Land Registry compliant plan
needs to be submitted with the
application.




ADVERSE POSSESSION

EDITED BY IAN QUAYLE, TRAINING CONSULTANT, CHIEF
EXECUTIVE OF IQ LEGAL TRAINING LIMITED

LAND DISPUTES —
Dowse Vv City of
Bradford Metropolitan
District Council [2020]
UKUT 0202 (LC)

Adverse possession can cause
problems for residential
conveyancers and commercial
property lawyers.

Ccase Notes

This case related to an area of
open land behind Roy Dowse's
property measuring about two
acres. Dowse claimed to have been
in possession of the land for well
over 10 years by using it for grazing
livestock, storing materials and
keeping a caravan. Before the
Upper Tribunal (Lands Chamber),
counsel for the applicant accepted

13: ADVERSE POSSESSION

that "adjacent to" in condition 3
means “having a boundary with",
not merely being in close proximity
to, but argued that the third
condition was not limited to
boundary disputes.

The trial judge decided in reading
conditions (a), (b) and (c) of para.5
of Schedule 6 of the Land
Registration Act 2002 together, it is
clear that the exception is to the
effect that the applicant was
justified in believing that the true
position of the boundary was where
he believed it to be.

The exception is necessarily to do
with the position of the boundary,
and not simply giving effect to a
reasonable belief of the applicant
as to ownership, otherwise
conditions (a) and (b) would be
otiose.

It would be bizarre that parliament
should intend to allow the

PLUK



proprietor to be dispossessed
after only 10 years, without
warning, if part of the disputed
land adjoined the applicant's land
but not if it did not, and not in a
case where the boundary had
been fixed, even if the claim to
adverse possession had nothing to
do with the general boundary
between the applicant's land and
the disputed land.

‘“The claim to adverse possession
of the greater part of disputed
land that does not adjoin the
boundary can have nothing to do
with the position of the boundary
between the two parcels.”

The case reveals the third
exception is a much narrower
exception than has previously
been thought. In most cases a
claim will only succeed if the
disputed land is on the applicant's
side of the dividing fence and the
legal ownership of the area is
questionable by virtue of the
general boundaries rule. The
Dowse case clarifies the scope of
the exception and will

14: ADVERSE POSSESSION

e Ensure a buyer client inspects

undoubtedly result in a reduction
of to purloin a neighbour’'s land.

the target property to ascertain
that the title plan , agents
particulars of sale, survey or
valuation are consistent with
each other and what is seen
during inspection

Where a boundary dispute
relates to or involves a claim for
adverse possession caution
should be exercised where it is
likely that the potential adverse
possessor will rely on the
neighbour encroachment ground.
Can the adverse possessor
contend that he/she had a
reasonable belief that the land
belonged to him/her

Remind landowners to keep their
addresses for service at the
Land Registry up to date so that
they are aware of an adverse
possession claim and advise
them of the importance to react
swiftly if an adverse possession
claim is made.




FIXTURES AND FITTINGS

EDITED BY IAN QUAYLE, TRAINING CONSULTANT, CHIEF
EXECUTIVE OF IQ LEGAL TRAINING LIMITED

A NEW CASE restatement of the obvious:
DEALING WITH e An item will be treated as being

part of the land if the following

SOME OLD conditions are met:

a.the degree of annexation is
LAW such that the structure is
permanently fixed to the land

and can only be removed by a
process of demolition

The case of The Royal Parks Ltd b.the purpose of such
and others v Bluebird Boats Ltd annexation must be that it
[2021] EWHC 2278 (TCC). should form part of the land

e An item will be treated as a
chattel if it sits on the land but
is otherwise unattached, unless
there is objective evidence that
it was intended to form part of
the land

Case Notes

The issue of what is a chattel and
what is a fitting is an interesting
academic issue which can also
amount to a practical problem in
residential conveyancing.

And remember:

e Where the item is annexed to the

The court provided a useful land but potentially removable,

15: FIXTURES AND FITTINGS
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it will be treated as being part of
the land if the purpose for which
it was annexed was the
permanent and substantial
improvement of the land; but it
will be treated as a chattel if the
purpose for which it was annexed
was temporary or for the more
complete enjoyment and use of it
as a chattel.

e The test as to the degree and
purpose of such annexation is an
objective one; it is not
determined by the subjective
intention of the parties or any
contractual arrangements
between them

The Court held that the Boathouse
was a fixture and hence part of the
land.

The decision was based on expert
evidence was to the effect that the
superstructure could be
disassembled and removed by
works of medium complexity taking
about four weeks and the slab
could only be removed by
destroying it.

It was agreed by the parties’
experts that go% of the main
structural steel frame could be
removed and re-used in another
location but the threaded rods and
bolts fixing the steel columns to
the concrete floor slab would not
be capable of removal and would
have to be cut off at the base. 90%
of the windows and external doors
could be removed and used
elsewhere.

In addition the following facts were
important:

e The main steelwork and timber

16: FIXTURES AND FITTINGS

"The Courtheld
that the
Boathouse was a
fixture and hence
part of the land."
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roof structure could be capable
of relocation.

e The membrane roof covering
would be destroyed.

e Internal timber framework could
be reused but not the associated
plasterboard walls and ceilings.

e The sanitary ware and kitchen
cabinets could be reused.

e Between 75 and 90% of the
timber cladding could be re-
used.

The trial judge provided four
reasons for concluding that the
Boathouse was a fixture, not a
chattel:

e The Boathouse consisted of both
the slab and the superstructure
on her analysis, the Boathouse
was permanently fixed to the
land

e Even if the superstructure could

17: FIXTURES AND FITTINGS

be treated separately from the
slab (as the Court of Appeal had
done when considering a shed

on a concrete base in Webb v
Frank Bevis), its removal and re-
use would amount to the salvage
of parts, not the reinstatement of
the whole.

e The purpose for which the

Boathouse was constructed was
the permanent and substantial
improvement of land by the
Serpentine. This was supported
by the fact that the erection of
the Boathouse was the price for
the grant of the concession.
Any subjective intention that
Bluebird had to erect a building
that could easily be dismantled
and removed was not
determinative (and the Judge did
not accept that the evidence
established that there had been
such an intention).




INTERPRETING
COMMERCIAL LEASES

EDITED BY IAN QUAYLE, TRAINING CONSULTANT, CHIEF

Monsolar 1Q
Limited v
woden Park
Ltd [2021]
EWCA Civ 961

Case Notes

There has been some recent case
law concerning how leases should
be interpreted. You will recall the
case of Arnold v Britton [2015]
UKSC 36 which involved the
interpretation of a service charge
provision in some leases of holiday
chalet plots in a caravan park in
South Wales. The relevant provision

18: INTERPRETING COMMERCIAL LI /A SIS PLUK

was as follows:

‘To pay to the lessors without any
deduction in addition to the said
rent a proportionate part of the
expenses and outgoings incurred
by the lessors in the repair
maintenance renewal and the
provision of services hereafter set
out the yearly sum of £90 and VAT
(if any) for the first three years of
the term hereby granted increasing
thereafter by ten pounds per
hundred for every subsequent three
year period or part thereof.”

The effect of this clause literally
applied was that the initial service
charge of £90 per annum would be
increased on a compound basis by
10% every 3 years. The actual effect
of this was that, by 2015, the
service charge was £2,500 and by
the term date in the leases, in 2072,
the sum payable annually would be
£550,000. None of these sums of
course bore any relation to the




sums actually expended by the
landlord in the upkeep of the
caravan park.

The Supreme Court accepted that
use of the literal meaning of the
clause produced "unattractive,
indeed alarming” results,
“unattractive consequences” and a
‘highly unsatisfactory outcome”.
The tenants submitted that the
service charge clause required the
lessee to pay a fair proportion of
the lessor's costs of providing the
services, subject to a maximum,
which is £90 in the first year of the
term, and increases every year by
10% on a compound basis. In other
words, they argued that, in effect,
the words “up to" should be read
into the clause set out in para 7
above, between the words “the
provision of services hereafter set
out” and “the yearly sum of £90".

The Supreme Court did not accept
the tenant's arguments as were
contrary to Lord Neuberger
considered to be the “the natural
meaning” of the words used and
involved inserting words which
weren't there.

Lord Neuberger provided some

useful guidance:

e Firstly he confirmed the
importance of paying close
attention to the words actually
used by the parties to the
contract

¢« Commercial common sense
should not be invoked to
undervalue the importance of
the language of the provision
which is to be construed. Unlike
commercial common sense and
the surrounding circumstances,
the parties have control over the
language they use in a contract

¢ The court should not embark on

19: INTERPRETING COMMERCIAL LE /A SIE S PLUK

an exercise of looking for or
constructing ambiguity or drafting
infelicities in order to allow it to
apply commercial common sense
and depart from the natural
meaning of the words used.

e Commercial common sense
could not be invoked
retrospectively. The mere fact
that a contractual arrangement,
if interpreted according to its
natural language, has worked
out badly, or even disastrously,
for one of the parties is not a
reason for departing from the
natural language

e A court should be very slow to
reject the natural meaning of a
provision as correct simply
because it appears to be a very
imprudent term for one of the
parties to have agreed, even
ignoring the benefit of wisdom
of hindsight

The recent case of Monsolar |1Q Ltd
v Woden Park Ltd [2021] EWCA Civ
961; [2021] EGLR 35, concerned a
clear mistake in a rent review
formula, which was not itself
linguistically or mathematically
nonsensical, but would have had an
absurd and irrational effect on the
future rent during the term.

The lease in Monsolar related to a
wind farm. Such leases normally
included rent review provisions that
increased the rent annually by
reference to the retail price index.

Rather than increasing the passing
rent by the amount of any inflation
since the last increase, or
increasing the starting rent by the
total amount of inflation since the
start of the lease, the clause in this
lease applied the total amount of
inflation since the start of the lease
at each annual review. The




consequence of this would lead to
absurd rents at the end of the term
as it would potentially mean that
the rent could still increase in any
year, even if inflation turned
negative in later years of the term,
and would mean that the rents
towards the end of the term would
be different for the same overall
amount of inflation, depending on
whether more of that inflation had
occurred early or late in the term.

The Court of Appeal explained
harking back to the case of
Chartbrook v Persimmon [2009] 1
AC 1101 that in interpreting wording
it is not sufficient that the possible
results of applying the literal
wording of a provision should “lack
commercial common sense”, or that
it would be imprudent for anyone to
agree to such a provision. Only if
the provision produced results that
were “irrational, arbitrary,
nonsensical or absurd” could its
literal meaning be departed from.

In Monsolar the court asserted that
there might be a “fine dividing line”
between a case where the outcome
appears “commercially unattractive
and even unreasonable” and one
which appears “nonsensical or
absurd". Applying this to the rent
review provision given the effects
of the formula on the future rent in
Monsolar, the Court of Appeal held
that it was "about as plain a case of
such a mistake as one could find".

A further requirement from
Chartbrook is that it must also be
‘clear” what the parties actually
intended. If it is clear that a
mistake has been made, but not
what the parties actually intended,
then the literal wording must still
be applied.

20: INTERPRETING COMMERCIAL LEASES

"Only if the
provision produced
results that were
"irrational, arbitrarvy,
Nnonsensical or
absurd”" could its
literal meaning be

. departed from" y
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In Monsolar there were two
possible ways to correct the
clause. It could be corrected so
that it applied only one year's
inflation to the rent fixed at the
last review, or so that it applied
the total amount of inflation from
the start of the lease up to the
review date to the original
starting rent. However, the Court
of Appeal accepted that, because
the clause was not an upwards-
only review clause, these two
corrections would in fact produce
identical rents.

It was clear what the parties
intended, even though that
intention could be expressed in
two different ways.

Monsolar makes it clear what the
actual intention of the parties
was, then, as Lord Hoffmann

21: INTERPRETING COMMERCIA L L EA S S PLUK

observed in Chartbrook, there is
no “limit to the amount of
red ink" which the court can use
to correct their mistake in
expressing their intention.

e When drafting commercial
leases take care to ensure if a
clause is complex there is
evidence of what the parties
intended. For example if drafting
a complicated formula or
calculation provide a worked
example

e Ensure when drafting or advising
on commercial property
documents that client's see the
document (the lease) and that
they are provided with an
explanation of the terms.

e Try to keep drafting as simple as
possible
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A scamper
through
some key
iIssues

Case Notes

Given the difficult economic
circumstances incentives for
tenants are being offered and there
has been a resurgence in interest in
turnover leases.

The use of turnover rents is said to

be a model which encourages
greater risk sharing and a stronger
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partnership between landlord and
retailer. There are problems with
turnover leases:

e Reliance on data sharing and
trust between landlords and
tenants.

e The availability of CVAs for
tenants to escape liability where
a traditional lease means the
tenants trading position
becomes untenable apply to
turnover leases as well enabling
tenants to escape onerous
provisions

e Recently the temporary
legislative changes which have
resulted in limitations in the
landlords’ rights to enforce

Turnover leases are not uncommon
for example in mining leases and
more recently, they have been
applied to other commercial
lettings, notably to lettings of
shops, hotels and restaurants and
they have become increasingly




popular.

In times of recession, turnover
rents are more favourable to
tenants because the tenant's
liability to pay rent is related to its
ability to pay promoting division of
risk and fairness.

Apart from the potential for the
incorporation of turnover rent
clauses in new leases, it continues
to be surprising that it remains
undecided whether the court has
any jurisdiction to set a turnover
rent on a lease renewal under the
Landlord and Tenant Act 1954 Part
[I. It is simply stated in “Woodfall
on Landlord and Tenant”
(looseleaf), para. 22.149.6, that:

‘In appropriate circumstances, the
court may fix the rent by reference
to a percentage of the tenant's
turnover or commission.

The courts have fixed rents in this
manner in the case of lifestock
markets, but it may be that the
court would have such power in
relation to retail units where there
are no comparables . or where the
current tenancy provides for rent to
be assessed on that basis. There is
a problem as to how the problem of
disregarding the tenant's goodwill
can be overcome in these
circumstances.”

In Reynolds and Clark “Renewal of
Business Tenancies"' (5th ed.), the
authors set out a valuable analysis
of sections 34 and 35 of the LTA
1954, and discuss the arguments for
and against the court having
jurisdiction to set a turnover rent,
including such case law as exists.

If a turnover lease is being
contemplated consider:
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"IN times of
recession,
turnover, rents
are more
favourable to
tenants
because the
tenant's liability
to pay rent is
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ability to pay
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division of risk
and fairness"




1. The definition of profit and the
interrelationship with taxes

Theoretically in Debenhams Retail
Plc v Sun Alliance & London
Insurance Co Ltd [2005] 3 E.G.L.R.
34, the tenant held department
store premises under a lease
granted in 1971 for a term of 99
years from 1965. The lease
reserved a basic rent together with
an additional rent calculated by
reference to the store's turnover,
defined as “the gross amount of the
total sales”". The Court of Appeal
held the words “gross amount of
total sales” meant everything that
was taken at the till, including VAT,
without deduction.

2. The possibility of changing
profit rates

If the price of a commodity rises at
a faster rate than the cost of living,
pressure is likely to develop on
dealers in that commodity to
reduce their margin of profit or rate
of commission: Naylor v Uttoxeter
UDC (1974) 231 E.G. 619, per
Brightman J. Accordingly, the
tenant may find that the proportion
of rent to profit increases.

Similar problems arise where profit
margins are reduced.

3. The definition of turnover

If acting for tenants the definition
of turnover needs to be carefully
considered upon which the rent is
to be calculated. It should as far as
possible be related to the actual
profit made by the tenant.

From the landlord's point of view
too close a relationship between
rent and profit means that their
income will depend to a large
extent on the efficiency with which
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the tenant carries on business
rather than on the value of the
demised property.

4. A basic rent should be reserved

This provides a base figure for the
landlord set in the past at between
70 per cent and 90 per cent of the
open market rental. An alternative
is to use a guaranteed minimum
which is reviewed at periodic
intervals.

5. Minimum and maximum turnover
figure

A tenant’'s adviser should ensure
that there is @ minimum turnover
figure, which is not to be taken into
account in assessing the rent, and
possibly a maximum figure above
which turnover is ignored.

6. Sales

Where the tenant is likely to have
sales or special offers, their
advisers should attempt to ensure
that it is the amount they receive
rather than the full retail price
which is to be included in the
calculation of turnover.

7. Credit

Where the tenant's business
includes a substantial number of
transactions in which they give
credit to their customers the
draftsman will have to consider
whether the amount of the
transaction should be brought into
account at the time of the
transaction or at the time of
payment, whether interest
payments are to be included in the
calculation of turnover and whether
the tenant is to have an allowance
for bad debts.
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advance on account of the
turnover rent on the same dates
as the basic rent is payable.

The lease should provide for the
landlord to have sufficient power
of inspection of the tenant's books
to satisfy himself that any
information supplied by the tenant
is correct. There should probably
be a provision for independent
determination (by an accountant
rather than a surveyor) in case of
dispute. Reliance on the tenant's
audited accounts for the purpose
of calculating turnover may be
unwise for the landlord, not
because those accounts may be
inaccurate but because they may
not be settled until well after the
end of the rental period in
question.

13. Confidentiality

The tenant's adviser will wish to
ensure that confidentiality
provisions are included to ensure
that the landlord does not
disclose the tenant's private

26: TURNOVER LEASES

business information, and that it
uses that information solely to
calculate the turnover rent.

14. Dispute Resolution

Linked to the need for
confidentiality, a private
arbitration mechanism will be the
best way forward in the event of
dispute.

e |f acting for a landlord where a
tenant is seeking assistance and
guidance consider whether in
consideration for providing
assistance to the tenant some
form of benefit can be gained for
the tenant. The lease can be
regeared to assist the landlord's
management.

e When acting for tenants in
connection with turnover leases
ensure that the tenant
appreciates rent is not
calculated on the basis of profit.
If trading conditions lead to a
reduction in profit sharing
turnover could eradicate profit
altogether
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Issues
for
Property
Lawyers

Case Notes

The UK government announced a
ban on the sale of new petrol and
diesel cars from 2040 and by 2050,
their aim is that almost every
vehicle on UK roads should be zero
emissions.

As we have seen electric vehicles
are becoming increasingly popular
in the UK and worldwide and with it

are the concerns due to the lack of
charging infrastructure in place
nationwide. As a result public and
private charging facilities need to
be greatly expanded to ensure the
UK EV market can grow in line with
expectations.

There are two charging point
models currently:

1.Stand-alone installations where
the land is leased or owned
directly by the charging point
owner

2.Models where charging points
are installed by the charging
point owner under a license
arrangement on land owned or
leased by third parties (e.g. in
supermarket car parks or service
stations).

There are a number of issues for
commercial property lawyers:

e When acting for developers it is




important to understand that the
client may want to seek to
combine charging points with
other technologies to maximise
potential revenue streams and to
mitigate the cost of grid
reinforcement - for example, by
co-locating with solar panels or
battery storage facilities.

It may be necessary for
developers to pay for
reinforcement works to achieve
connections with higher capacity
- this can be prohibitive,
especially where the location is
only suitable for a small number
of charging points.

No matter whether a licence,
option for lease, agreement for
lease or lease itself will need to
be drafted to allow for such
additional developments
(whether intended at the time of
construction of the charging
points, or further down the line).
In addition planning issues need
to be considered.

As technology develops existing
charging installations may need
retrofitting and documentation
will need to allow it.

Wayleaves and easements for
the construction and installation
of electricity cabling and
substations might be required.
Fortunately EV charging points
are likely to be near to existing
grid connections where there are
car parks, service stations or
business premises.

Where reinforcement or
additional connections are
needed to supply charging
points and support their
capacities, in addition to the

reinforcements and connection
costs themselves, a developer
should consider early the likely
cost of obtaining relevant
easements, wayleaves and
access rights. Landowners and
their agents are much more alive
now to the potential value of
such rights, and should be
contacted early in order to
obtain the appropriate rights.

The Alternative Fuels
Infrastructure Regulations 2017
which came into force on 9
October 2017. These regulations
put in place standards for
sockets and vehicle connectors,
impose requirements for
intelligent metering and require
operators to make EV charging
points accessible to the public
on an open and non-
discriminatory basis. There are
civil penalties in place if these
requirements are not met.

The requirements which could
be put in place under the
Automated and Electric Vehicles
Act 2018 (AEVA 2018) will also
need to be observed. These will
deal with issues around access,
functionality and the information
which will need to be provided
to the consumer by those
offering public charging points.
Part 2 of the of the AEVA 2018
gives the Government powers to
create multiple regulations to
deal with the installation and
operation of EV charging points
as the UK EV market expands
and the number of charging
points increase. The powers
include the ability to introduce
regulations to ensure that all
EVs can charge at any charging
point and introduce
requirements on how operators
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provide access to charging
points.

Consumer legislation requires
consideration. A fee for the use
of a charging point has to be
fair, easily and clearly
comparable, transparent and
non-discriminatory. This will
necessitate business models for
charging points factoring in
consumer pricing. Further,
operators of charging points will
need to comply with the various
consumer laws applying to
various aspects of their
business, including relating to
any online or app-based sales,
customer services provisions and
so on.

The electricity supply licence
regime applies to the supply of
all electricity in the UK,
including the sale of electricity
through a charging point. Failing
to comply with the supply
licence provisions is a criminal
offence. In practice, there are
exemptions which may be
applicable to avoid the need to a
supply licence where EV
charging 'points are located. The
available exemptions will
depend on the nature of the
infrastructure set up, however
the rules are complex and any
business models, supply
arrangements (and the
documents recording this)
should be carefully considered
to ensure that an exemption
applies and a licence is not
required.

When dealing with leaseholds
depending on the terms of the
lease, landlord consent may be
required for alterations. If the
charge point will sit outside,
additional rights for access and
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maintenance may be required
together with an obligation to
repair.

Other issues relevant to
leaseholds including the need
for clear allocation of
responsibilities, and
consideration should be given
to provisions relating to
possible reinstatement at the
end of the term, applicability of
rent review, service charge,
security of tenure and
insurance.

What about planning
considerations for EV
charging points~?

The Town and Country Planning
Order 2011 (Sl 2011 2056)
introduced permitted development
rights for EV charging points in
public and private car parks but
planning permission may be
required for charging points
installed elsewhere.

Several local authorities have
introduced an obligation on
developers to include EV charging
points on new developments and
the Governments 'Road to Zero'
strategy has made clear the
intention to make it an obligation to
include charging point
infrastructure in all new homes.

Planning permission is not required
for the installation of wall-mounted
electric vehicle charging points in
areas lawfully used for off street
parking - provided the electrical
outlet must not exceed 0.2 cubic
metres in size, and it can't face
onto, or be within, two metres of a
highway. The point also can't be
within a site designated as a
scheduled monument or within a
listed building.
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The rules for installing an upstand
with a mounted electrical charging
are similar. Planning permission is
not required if the upstand outlet
does not exceed 1.6 metres in
height from the level of the surface
used for the parking of vehicles.
Installation cannot result in more
than one upstand being provided for
a single parking space.

The Government's
planning proposals

Residential Buildings:

e The government proposes every
new residential building with an
associated car parking space to
have a chargepoint. The
Government proposes this
requirement applies to buildings
undergoing a material change of
use to create a dwelling. The
government proposes requiring
every residential building
undergoing major renovation with
‘more than 10 car parking spaces

" to have cable routes for electric

vehicle chargepoints in every car
R " © P e >

New Non-Residential Buildings:

e The government proposes every
new non-residential building and
every non- residential building
undergoing a major renovation
with more than 10 car parking
spaces to have one chargepoint
and cable routes for an electric
vehicle chargepoint for one in
five spaces.

Existing Non-Residential Buildings:

e The government proposes a
requirement of at least one
chargepoint in existing non-
residential buildings with more
than 20 car parking spaces,

applicable from 2025.
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e Exceed 2.3 metres in height from
the level of the surface used for
the parking of vehicles. This
limit is 1.6 metres where in the
curtilage of a dwelling house or
block of flats

e Be within two metres of a




highway.

e Be within a site designated as a
scheduled monument

¢ Be within the curtilage of a
listed building

¢ Result in more than one
upstand being provided for
each parking space

Turning to the issue of Building
Regulations the Government
proposes the creation of a new
part to the English Building
Regulations requiring electric
vehicle charging infrastructure in
new buildings and buildings
undergoing material change of
use and major renovation.

For residential buildings, the Road
to Zero strategy set out that the
government wants every new
home to have a chargepoint,
where appropriate. This includes
newly built homes and homes
created through a material change
of use of an existing building. The
Government proposes a
requirement of a chargepoint in
every new home with an
associated parking space and
proposed specifying that the
chargepoints must have a
minimum power rating output of
7kW, be fitted with a universal
socket that can charge all types
of electric vehicle currently on
the market and meet relevant
safety and accessibility
requirements.

For new non-residential buildings
the proposal is a requirement for
new non-residential buildings and
non-residential buildings
undergoing major renovation with
more than 10 parking spaces to
have at least one chargepoint and
cabling routes for one in five
spaces.

The government does not think it
is necessary to go further than
this at this stage. The demand for
chargepoints and the type of
chargepoints needed at non-
residential buildings is mixed, and
will depend on how the building is
used and the wider provision of
chargepoints in the local area.
The government does not
therefore consider it appropriate
to set a more prescriptive
standard for all non-residential
buildings through Building
Regulations. We are, through this
consultation, seeking views on
this position.

The Government proposes to
require one chargepoint in
existing non-residential buildings
with more than 20 car parking
spaces. This will help create
certainty for drivers that their
destination will have at least one
chargepoint, while not
overburdening building owners or
leading to an over-supply of
chargepoints.

e Ensure consideration is given
to electric vehicle charging
point issues.

e Deal with basics such as
ensuring the appropriate
easements are granted

e Take care to ensure there is
flexibility with regard to supply
such as enabling the
upgrading, improving, repair
and maintenance of cabling
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